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Current Topics. 


Inns and Hotels. 


Tue tendency to apply what are supposed to be more 
grandiose terms to quite ordinary things has, as we all know, 
become noticeable for some considerable time past. Every 
one is familiar with the jocular definition of a spade as an 
“agricultural implement,” but though this may be an 
extreme instance, other similar transformations have become 
increasingly common. Thus, the good old word “ inn,” 
80 familiar to our forefathers and so familiar likewise in the 
pages of the older novelists, has been ousted by what is 
supposed to be the more dignified word “hotel.” By his 
judgment last week, however, Judge Drucqurr, sitting in 
the Willesden County Court, laid it down that the two words 
are not synonymous in law, and that what may be called 
an “hotel ”’ is not necessarily an “inn” to which the same 
legal consequences attach. In the case before him, the 
judge ruled that the house in question, although kept open 
during permitted hours for the supply of food and drink, 
was not an “inn” inasmuch as it provided no sleeping 
accommodation for guests, and with the consequence that, 
not being an “inn,” the proprietress did not come under 
the special liabilities of an ‘‘ innkeeper ” with respect to the 
goods of a guest. This ruling appears to bear out the defini- 
tion of an “‘inn” given in the Concise Oxford Dictionary, 
where we read that it is a ‘“‘ public house for lodging &c. of 
travellers,” but the older law books do not seem to limit 
it to houses where the traveller may obtain lodging for the 
tight. Baytey, J., in the old case of Thompson v. Lacy 
(1820), 3 B. & Ald. 286, said that an “inn” was “a house 
Where the traveller is furnished with everything which he has 
ocasion for whilst upon his way,” and in the still older case 
of Jones v. Osborn (1785), 2 Chit. 484, the view seems to have 
een expressed that an hotel keeper is subject to the same 
liabilities as an innkeeper. Of course, an hotel keeper may 
be an innkeeper, but the question remains whether it is 
essential to the definition of an innkeeper in law that he | 
must be prepared to afford in his house accommodation for 
the night to travellers. It is curious that there seems to be 
no direct ruling on this point in the supreme courts. 











| ness of the careless. 


Motor Insurance and the “ Accident-Prone.” 


In the Annual Financial and Commercial Review, published 
as a supplement to The Times a few weeks ago, it was stated 
that the liabilities of motorists, which are borne by insurance 
companies and underwriters, had been much extended during 
recent years, and that the developments in 1937 indicated 
that the process of extension had been continued. Reference 
was made to Rose v. Ford as a case that would inevitably 
increase the cost of settling claims in respect of fatal 
accidents, and it was intimated that “the maintenance of 
claim settlements on scales out of all proportion to those 
customary a few years ago” suggested that no marked 
improvement was to be expected in the experience of 1937 
compared with that of the previous year, when some companies 
had been incurring losses from this class of business and others 
had earned only a very small margin of profit. That the 
foregoing considerations may lead to an increase in the rate 
of premiums would appear to be only too likely. Indeed, the 
motoring correspondent of the Daily Telegraph and Morning 
Post recently stated that in London the premiums for many 
owners had just been put up on renewal hy 20 per cent. 
The same informant indicated, however, that the no-claim 
bonus had been raised as high as 40 per cent., with the result 
that for the careful driver the increase was limited to a few 
shillings a year. On the other hand, all the companies and 
underwriting syndicates were making it more and more 
difficult for “ accident-prone” drivers. A motorist with 
a bad record from the insurance point of view was likely to 
find it impossible to get himself covered except on onerous 
conditions. He might himself be forced to bear the cost of 
any accident up to £5, £10, or, in extreme cases, £50. Drivers 
of the last-named class were often refused outright by 
insurers who found that they could prevent losses on this 
class of business only by discriminating in the risks they 
accepted. 


Equalising the Burden. 

Ir will readily be conceded that the careful driver should 
be relieved, so far as possible, from the burden of contributing 
towards the losses occasioned by the recklessness or foolish- 
The difficulties arise when it is sought 
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to apply the principle in practice. The attempt to regulate 
the premium with reference to the risk undertaken is, of course, 
reflected in the discrimination which has long been made 
by insurers between certain classes of persons and the rest of 
the community, and, more recently, by the higher premiums 
required of those living in localities where accidents are 
particularly frequent. Both these methods are open to the 
objection of appearing somewhat arbitrary; for, while 
in the former case the discrimination may be regarded as 
having some foundation in the characteristics of the classes 
involved, in the latter no attempt is made to differentiate 
between the personal qualifications of the insured. Rebates 
in the form of no-claim bonuses stand upon a different footing. 
Here the driver with a good record reaps the benefit. It 
may be objected that the absence of a claim against the 
insurer is as much a matter of good luck as good driving, 
and such an argument would be supported by reference to the 
large number of accidents caused by the folly of one person 
alone. On the other hand, one of the prime factors in sound 
driving, particularly in the present condition of the roads, 
is making allowance for the idiocy of others, and a great number 
of the accidents rightly attributed to one of the parties involved 
might have been avoided if the other had been more alive 
to the importance of this consideration. Moreover, a persist- 
ently bad accident record must in a sufficiently large proportion 
of cases for insurance purposes be attributed to the driver 
himself. The motoring correspondent to the Daily Telegraph 
and Morning Post states that the theory that “ accident- 
prone ” drivers, representing less than a quarter of the total, 
are responsible for probably three-quarters of all accidents, 
is gaining ground, and if the accuracy of this theory can be 
maintained, there is obviously much to be said for its applica- 
tion in order to differentiate between applicants for insurance 
policies. One of the difficulties necessarily associated with 
the application of the principle by increases in no-claim bonus 
rebates is the time-lag which must exist between the presence 
of undesirable characteristics in the individual and _ their 
discovery. Accident-proneness may be due to an inherent 
(or cultivated) recklessness or to a sheer inability to deal with 
a difficult situation at short notice. The statutory driving 
test might well fail to elicit the presence of either of these 
factors, and it does not appear easy to devise any other method 
of bringing them to light. However this may be, the equation 
of an insurance premium with the risk run is clearly desirable 
in the interests of insurer and insured alike, and it is probable 
that the method by which it is apparently to be applied will 
be generally approved in responsible circles. 


The Regulation of Advertisements. 

Wipe difference of opinion was expressed by those taking 
part in the conference which recently opened at the Home 
Office to consider the question of strengthening of the Adver- 
tisement Regulations Acts, 1907 and 1925. It may be 
remembered that the first of these Acts confers certain bye-law 
making powers upon local authorities with reference to 
advertisements which affect injuriously the amenities of 
public parks, promenades, or disfigure the natural beauty of 
a landscape, while the Act of 1925 extends these facilities and 
also enables county councils to delegate certain of their powers 
to rural district councils and all of them to such urban district 
councils as were not authorities under the earlier Act. There 
are other statutes such as the Ancient Monuments Consolida- 
tion and Amendment Act, 1913, and the Petroleum Act, 1928, 
dealing with certain aspects of the problem, while the Town 
and Country Planning Act, 1932, contains useful provisions 
with reference to the responsible authority of a planning 
scheme. Notwithstanding these safeguards the despoliation 
of the countryside by the ubiquitous hoarding proceeds apace, 
if not altogether unchecked. At the conference above- 
mentioned the Home Secretary alluded to the powers 
under the last-named Act, but urged that other methods 
were called for prior to the coming into operation of a scheme. 





——_—__ 


He also stressed the need of protecting, not only the country- 
side, but also the towns, from disfigurement, while recognising 
the desirability of effective powers to check the evil without 
unduly interfering with the claims of legitimate advertisement. 
An informative contribution to the discussion was made by 
Sir Cyr Enrwistie, K.C., who stated that bodies represent- 
ing about 90 per cent. of the poster advertisers had in view a 
voluntary scheme under which no new site would be taken 
without the approval of an area committee. Sites taken since 
August, 1937, would be retained only with the approval of 
the committee, and if complaint were made by the local 
authority with regard to a site taken earlier, it would only 
be retained if approved by the committee. A reduction in 
the number of existing sites was also contemplated. 


Local Authorities and Hoardings. 

OTHER views expressed at the same conference included 
those of the Association of Municipal Corporations and the 
County Councils, Urban District Councils, and Rural District 
Councils Associations. On behalf of these bodies, Mr. J. K. 
ALLERTON, town clerk of Worthing, stated that they had no 
unfriendly feeling towards advertisers, but they had ample 
evidence that the existing law for preservation of amenities 
needed strengthening. One simple precise code for the whole 
country was desired. They had, it was said, rejected the idea 
of a general licensing power, but wanted power to prohibit or 
remove all advertisements or hoardings which disfigured or 
injuriously affected any portion of town or country, subject 
to provision for prior consultation and for appeal to the 
justices. The need for further legislation was urged by 
Mr. H. G. Srrauss, the chairman of the Scapa Society, who 
suggested that a committee should be set up by the Home 
Secretary with a view to the introduction of legislation by 
the Government, while the contrary view—that advertisers 
had already exercised much restraint and that further 
restrictions should not be imposed—was stated by other 
speakers on behalf of the Incorporated Sales Managers 
Association and the Incorporated Society of British Adver- 
tisers. Notwithstanding the wide divergence of view thus 
manifested, it was unanimously agreed that the Home 
Secretary and the Secretary of State for Scotland should be 
invited to nominate a small committee of the conference to 
examine the matters under discussion and to report on them 
to the full conference. It is much to be hoped that the 
matter will not be shelved and that suitable action will not 
be unduly delayed, for the evil is spreading and, if further 
restrictions are to be imposed, it is but fair to advertisers 
themselves that the nature of such restrictions should be 
indicated as soon as possible. 


The Hire Purchase Bill in Committee. 

In view of the fact that an article recently appeared in this 
journal on the Hire Purchase Bill, it is unnecessary to discuss 
the matter in general here, but it is thought that some indica- 
tion should be given of certain of the changes which have been 
effected in the measure by the Standing Committee of the 
House of Commons by which it had been considered. The 
clause determining the scope of the measure has been widened 
to include livestock, which, unlike most objects obtained under 
hire-purchase, are normally calculated to increase in value 
during the period of payment. Another change which this 
clause has undergone is the deletion of the provision limiting 
the operation of the Bill, where one article only is involved, 
to an article of the value of £50. The limit of £100 in any 
other case remains. A re-drafted clause which was moved 
by Miss ELLEN Witkrnson, the sponsor of the Bill, sets out 
conditions under which a person who has sold goods under a 
credit sales agreement would be able to enforce the agreement 
or recover the goods where the total purchase price exceeds 49. 
An amendment that the amount should be £2 instead of £ 
was defeated by a narrow majority. An addition to another 
clause renders the owner responsible for any misrepresentation, 
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whether fraudulent or not, made by any person acting as his 
agent. Another re-drafted clause provides that where goods 
have been let under a hire-purchase agreement and one-third 
of the hire-purchase price has been paid, whether in pursuance 
of a judgment or otherwise, the owner shall not enforce any 
right to recover possession of the goods from the hirer 
otherwise than by action. Yet another re-drafted clause, 
which sets out the powers of the court in actions by owners for 
the recovery of possession of goods, was passed by the com- 
mittee after Miss WILKINSON and the Solicitor-General had 
undertaken to look into certain points which were raised. 
Though it may not yet be in its final form, its importance— 
Miss WILKINSON described it as the main pillar of the Bill— 
justifies its reproduction here. The clause provides that 
an action by an owner against a hirer to recover possession 
of goods, in respect of which one-third of the hire-purchase 
price has been paid, shall be commenced in the county court 
of the district in which the hirer resides or carries on business, 
or last resided or carried on business, and that while such 
action is pending the owner shall not take any step to enforce 
payment of any sum due under the hire-purchase agreement 
or under a contract to guarantee the payment of any sums 
so payable except by claiming the sum in the said action. 
The foregoing brief note will give some idea of the very 
extensive drafting amendments which have been incorporated, 
and it would seem that when the committee has completed 
its work very little of the original Bill will remain. 


Discharged Prisoners’ Aid. 

In the course of a speech recently delivered at a luncheon 
at which he was the principal guest, and which was given to 
draw attention to a charity matinée for the raising of funds 
forthe Discharged Prisoners’ Aid Societies, the Home Secretary 
paid tribute to the valuable work performed by these bodies. 
He emphasised the importance of re-establishing prisoners 
in civil life when they came out of prison, and stated that, 
thanks to a great extent to the prisoners’ aid societies, the 


| problem of the employment of prisoners after they were 


dismissed was dealt with from the time they were admitted, 
and that the results obtained were satisfactory. He urged 
that gratitude in this connection was due to those employers 
of labour who were ready to employ men and women in 
spite of their having been in prison, and noted the change 
during recent years of public opinion in the direction of 
greater sympathy manifested towards the work for prisoners. 
One of the impressions which Sir Samuet Hoare said he 
had formed since going to the Home Office was that with 
better organised effort and greater funds there would be 
more chance of re-establishing discharged prisoners in ordinary 
life than was the case to-day. He also dealt with the desir- 
ability of keeping people out of prison where possible. There 
were, he said, a number of persons in prison who ought never 
to have got there at all and should have been dealt with on the 
lines of probation or approved schools, and the first thing 
that should be done was to make a new effort to keep such 
people out of prison. On the other hand it was thought that 
there were others who should be kept in prison much longer 
than at present. Persons hardened in criminal habits were 
tited as the proper subjects for such treatment, and the 
speaker stated that it seemed to him futile and foolish to 
tteat some of these with a continuous number of short sentences. 
The line of thought running through these observations is that 
Prison should as far as possible be remedial and those who 
ave any experience of discharged prisoners’ aid societies 
will be fully alive to the great value of the work which they 
perform in this direction. 


Practice Direction : Dismissal of Appeals by Consent. 

Reapers’ attention should be drawn to the new practice 
tirection, dated 21st February, 1938, which is concerned with 
the dismissal of appeals by consent. The direction supersedes 
that of 25th March, 1915, which is set out on p. 1300 of the 








Annual Practice, 1938. Under the new direction an appellant 
who is sui juris and does not desire to prosecute an appeal 
may present a request signed by his solicitor stating that 
he is sui juris, and asking to have the appeal dismissed. 
In such case, subject to the request being initialled by the 
President of the Court, the appeal will be dismissed and struck 
out of the list, and an order will if necessary be drawn up 
directing payment of the costs by the appellant, such costs 
to be taxed in case the parties differ. The request of an 
appellant desiring to have an appeal dismissed without costs 
must be accompanied by a consent signed by the respondents’ 
solicitors, stating that the respondents are swi juris and 
consent to the dismissal of the appeal without costs. In 
such case, subject to the request being initialled as above, 
the appeal will be dismissed and struck out of the list. A 
party having no solicitor must sign the request or consent 
himself. The direction states that all other applications as 
to the dismissal of an appeal and all applications for an 
order by consent reversing or varying the order under appeal 
will be placed in the list and dealt with in court. 


Recent Decisions. 

In Choukhani v. The King Emperor: Mukherjee v. Same 
(The Times, 18th February), the Judicial Committee of the 
Privy Council affirmed the decision of the High Court of 
Calcutta, affirming in part the conviction and sentences passed 
on the appellants in connection with thefts of electrical 
energy by a system of tampering with the meters. 

In Rex v. Walter Smith (The Times, 22nd February), the 
Court of Criminal Appeal (Lorp Hewarr and Cuares and 
GopparpD, JJ.) dismissed the appeal of one convicted of 
murder before SinaLETON, J., at the Ipswich Assizes. The 
Lord Chief Justice referred to the matters which had to be 
proved to sustain a defence of insanity and to Reg. v. 
McNaughton, 4 St. Tr. (N.s.) 847, as containing the present 
law on the subject. 

In Easterling v. Peek, Frean & Co., Lid. (p. 194 of this 
issue), the Court of Appeal (SLEssER and Scort, L.JJ.) 
reversed a decision of a county court judge and held that 
in the circumstances the appellant had reasonable cause, 
within s. 14 (1) of the Workmen’s Compensation Act, 1925, 
for not making a claim for compensation under the Act within 
six months from the occurrence of the accident causing the injury. 

In Walton and Others v. Wyly (The Times, 1st March) an 
action, tried by MacnaGutTen, J., the plaintiffs, who alleged 
that the defendant, a veterinary surgeon, in breach of contract 
failed to exercise proper and réasonable skill, care and 
judgment in the treatment of lambs, were awarded £141 19s. 
for the loss of sixty-eight lambs. 

In Rex v. Williams (The Times, 1st March) the Court of 
Criminal Appeal (Lorp Hewart, C.J., and CHARLES and 
Gopparp, JJ.) dismissed the appeal of one convicted before 
ATKINSON, J., at Ruthin Assizes, of the murder of her husband. 

In General Mortgage Society (Great Britain), Ltd. (Holden 
Estates, Ltd., and Walter Travis v. General Mortgage Society 
(Great Britain), Ltd.) (The Times, 3rd March), Bennett, J., 
dismissed a motion by the Eart or Hatssury, K.C., who 
sought that an order that he should pay the costs of a motion 
in the debenture-holders’ action, Holden Estates, Ltd., and 
Walter Travis v. General Mortgage Society (Great Britain), 
Ltd., should be discharged on the ground that he was never a 
party to the action, that he had not been served with the 
notice of motion, and that he was not represented at the hearing. 

In £. Timm & Sons Ltd. v. Northumbrian Shipping Co., 
Ltd. (p. 193 of this issue), the Court of Appeal (GREER, 
Sesser and Ciavson, L.JJ.) upheld a decision of MacKinnon, 
L.J. (81 Sou. J. 500), who had awarded the plaintiffs £1,547 
damages for the loss of wheat shipped on board the defendants’ 
steamer on the ground that the steamer left with insufficient 
coal to provide a reasonable margin for contingencies, and 
that the peril of the sea which caused the loss was brought 
about by negligent navigation (see The Vortigern [1899] P. 140). 





184 


THE SOLICITORS’ JOURNAL. 





March 5, 1938 








Criminal Law and Practice. 

CONSECUTIVE SENTENCES. 
Unper s. 4 (3) of the Criminal Appeal Act, 1907, the Court 
of Criminal Appeal has power, in an appeal against sentence, 
to quash the sentence passed at the trial, and pass such other 
sentence warranted in law by the verdict (whether more or 
less severe) in substitution therefor, as they think ought to 
have been passed. The court will not alter a sentence merely 
because it would have passed a different sentence if it had 
been trying the case, but will only interfere where the sentence 
is obviously too harsh or wrong in principle (R. v. Gumbs, 
19 Crim. App. Rep. 74). 

In a recent case before the Court of Criminal Appeal 
(R. v. Ames and Carey (1938), 1 All E.R. 516), Finlay, J., 
had already sentenced the appellants on 22nd October, 1937, 
to sentences of four years’ penal servitude and twenty-one 
months’ imprisonment with hard labour respectively for 
shopbreaking offences. The sentences against which they 
appealed were for three years’ penal servitude and twelve 
months’ imprisonment with hard labour respectively, to run 
consecutively to the sentences imposed by Finlay, J. These 
were imposed at the Buckinghamshire Quarter Sessions on 
3rd January, 1938. 

Carey had asked Finlay, J., to take into consideration 
two other shopbreaking cases, neither of which was the case 
for which they were subsequently sentenced at the Bucking- 
hamshire Quarter Sessions. All three cases were exactly of 
the same type, both the appellants were employed in them, 
and the offences were committed with the aid of a motor car. 

Lord Hewart, L.C.J., said that in the opinion of the court, 
if Finlay, J., had taken into consideration the case on which 
the appellants were convicted at Buckinghamshire he could 
not have passed a sentence longer than four years’ penal 
servitude in the case of Carey or longer than twenty-one 
months’ imprisonment in the case of Ames. He added that 
the reasons for the sentences imposed by the Buckinghamshire 
Quarter Sessions were the same as those given by Finlay, J. 
The result of the appeals was that the sentences would run 
concurrently to, instead of consecutively with, the sentences 
imposed by Finlay, J. 

There is ample authority for the proposition that the court 
is inclined against consecutive sentences. In R. v. Clarke, 
9 Cr. App. Rep., p. 116, sentences of ten, five and five years’ 
penal servitudes to run consecutively for charges of larceny 
and false pretences were altered to a sentence of ten years’ 
penal servitude, the other two sentences to run concurrently 
with it. In R. v. Hindley, 15 Cr. App. Rep. 31, three sentences 
of three years’ penal servitude each for sexual offences to run 
consecutively were reduced to a sentence of five years in all. 

With regard to sentences of hard labour a very positive 
pronouncement was made by Reading, L.C.J., in R. v. 
Goldstein, 11 Cr. App. Rep. 27, where he said: “* This court 
thinks that when a prisoner is sentenced to two years’ hard 
labour no consecutive sentence of further imprisonment with 
hard labour ought to be imposed.” (See also R. v. Borham, 
13 Cr. App. Rep. 191). Lord Hewart distinguished these 
cases in R. v. Morris, 19 Cr. App. Rep. 77, when he said : 
“It is important to have regard to the facts of these cases 
and the guarded language there used. It need only be said 
that this court has not laid down the doctrine that a sentence 
of simple imprisonment can never be given consecutively 
to a sentence of two years’ imprisonment with hard labour.” 
On the other hand, it should be observed that neither a 
sentence of penal servitude to run consecutively to a sentence 
of imprisonment nor a sentence of imprisonment to run 
consecutively to a sentence of penal servitude is desirable 
in ordinary circumstances (R. v. Baumgarten, 9 Cr. App. 
Rep. 212; R. v. Johnson, 9 Cr. App. Rep. 97). A study of 
the cases shows the care with which the court has laid down 
from time to time principles which are of the highest 
importance in penology. 








Leasehold Property (Repairs) Bill. 
I. 


THE Memorandum attached to the Leasehold Property 
(Repairs) Bill states that its object is “‘ to limit the right of a 
lessor under a long lease that has still some years to run to 
enforce the covenant to repair which most long leases contain, 
unless he can satisfy the court that the immediate remedying 
of the breach is necessary In order to prevent substantial 
diminution in the value of his reversion.” Though the 
Memorandum does not mention it, the Act is only to benefit 
lessees of ‘‘ houses” of a rateable value of £50 or less. 

Put shortly, the remedy proposed is that no lessor (where 
at least ten years of the lease are unexpired) is to be allowed 
to enforce the repairing covenant by re-entry, forfeiture or 
action for damages without the leave of the court, such leave 
not to be given ‘“‘ unless the immediate remedying of the 
breach in question is requisite for preventing substantial 
diminution in the value of his reversion.” The Bill received 
a second reading in the House of Commons without a division, 
and will doubtless become law in due course. The Solicitor- 
General intimated that the Government view it with sympathy, 

It appears that a practice has grown up whereby lessors 
under threat of enforcing ejectment or a claim to damages 
for breach of repairing covenants have forced lessees to give 
up a beneficial term which has still a number of years to run 
or to buy the reversion. Thus, if the term is for, say, fifty or 
more years at a ground rent, and the rack rental is very much 
higher than the ground rent, it is a psying proposition for a 
speculator to buy the reversion at its value as a reversion and 
then proceed to get rid of the lessee and re-let the premises 
at a rack rent; Or, he is equally well pleased if he can force 
the lessee to buy the reversion at a price above what he gave. 
The technique of the lessor would seem to be to serve upon 
the lessee an extremely drastic dilapidations notice under 
s. 146 of the Law of Property Act, 1925 ; a notice more drastic 
indeed than is justified by the covenants themselves. Alterna- 
tively, he can claim a sum for damages calculated on a basis 
much more severe than the repairing covenants. It seems 
that when confronted with threats of this kind lessees are apt 
to give way and unconscionable pressure can thus be brought 
to bear upon them. The writer himself recently saw a case 
where the sum demanded was twice that which the mortgagee 
of the lease believed was necessary to comply with the 
repairing covenants. 

The pressure exercised is the threat of legal proceedings, 
and is thus not substantially different in principle from 
any other threat of legal proceedings. It is, therefore, not 
altogether clear why a lessee should be given by statute a 
protection which is not given to any other potential defendant. 
It is most unusual and contrary to principle that the leave 
of the court should be required before a plaintiff issues his 
writ. There are, of course, a very few cases where such leave 
is already necessary (see ‘‘ Annual Practice,” Notes to Ord. V, 
r. 2), but they all deal with exceptional circumstances. 
Before leave is made necessary in further cases, it ought to be 
clearly shown that no other arrangement would be satisfactory. 
While, therefore, we feel that there is doubtless a grievance 
which requires a remedy, we are by no means certain that the 
remedy proposed is the best one. 

Since the enforcement of lessee’s covenants has already been 
dealt with more than once by Parliament, it would seem to be 
desirable in forming a judgment of the Bill to review the 
existing legislation. First there is, of course, the well-known 
s. 146 of the Law of Property Act, 1925. That section 
provides that a lessor may not proceed by action or otherwise 
to enforce a forfeiture or re-entry for breach of a covenant 
without serving the notice required by sub-s. (1). The section 
is not confined to repairing covenants, but extends to 
covenants generally, with the exception of covenants for the 
payment of rent and certain specialised covenants. If the 
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lessor; having served a notice, is proceeding to enforce a for- 
feiture the lessee may claim relief under sub-s. (2), and the 
court has a discretion whether or not to grant such relief on 
terms. Where relief is granted, the lessor is by sub-s. (3) 
to have his proper costs, including the costs prior to action 
brought. 

By s. 147 of the same Act it is provided that “after a 
notice is served on a lessee relating to the internal decorative 
repairs to a house or other building, he may apply to the court 
for relief, and if, having regard to all the circumstances of the 
case (including in particular the length of the lessee’s term 
or interest remaining unexpired), the court is satisfied that the 
notice is unreasonable, it may, by order, wholly or partially 
relieve the lessee from liability for such repairs.”” By sub-s. (2) 
the section is not to apply where the liability arises under a 
covenant to put the property in a decorative state of repair, 
which covenant has never been performed, nor to a covenant 
to yield up at the end of the term in a specified state of repair 
or to repairs necessary for the maintenance or preservation 
of the structure, the compliance with a statutory liability to 
keep the house fit for human habitation or to matters necessary 
for putting the property into a sanitary condition. It will 
be observed that s. 147 is limited to internal decorative 
repairs. 

By s. 18 (1) of the Landlord and Tenant Act, 1927, it is 
provided that damages for breach of a covenant to keep or 
put premises in repair shall not exceed the amount, if any, 
by which the value of the reversion is diminished by the breach, 
and in particular there shall be no damages for breach of a 
covenant to leave or put premises in repair at the end of the 
lease if those premises are about to be pulled down. Sub- 
section (2) of the same section imposes certain additional 
requirements for the service of the notice under s. 146 of the 
Law of Property Act where the notice relates to the breach of 
a repairing covenant. 

Taking all these provisions together it appears that a lessee 
who avails himself of the remedies already open to him has 
very fair protection against the sort of practices to which 
the present Bill seems to be directed. If his lessor proceeds 
for damages, the right thereto is severely limited by s. 18 of 
the Landlord and Tenant Act. Indeed, that section appears 
to confine the damages to those for the very thing, diminution 
of the value of the reversion, which the present Bill contem- 
plates as the principal ground for granting leave to bring 
proceedings. On the other hand, if the lessor proceeds for 
forfeiture, the lessee can claim relief from forfeiture under 
s. 146 of the Law of Property Act. If the subject-matter is 
internal decorative repairs, the tenant may claim relief from 
liability for them under s. 147. 


It seems then that the present Bill is designed to meet 
two gaps only in the existing legislation. First, it appears 
that s. 147 is too narrow inasmuch as it deals only with 
internal decorative repairs. The Bill seeks to put all repairs 
to such houses as are within its scope on the same footing. 
It appears that such an amendment of the law would be 
desirable. Secondly, the suggestion seems to be that tenants 
become unduly alarmed by unjustified threats of landlords 
to enforce more against them than the law permits. The 
average man does not know the law, and if he does he dreads 
litigation even to protect himself. The Bill, consequently, 
seeks to screen the tenant by making the lessor get the 
leave of the court before proceeding further. As we have 
already indicated, we do not think that the method proposed 
is a desirable remedy for the grievance. There is not 
sufficient ground for conferring this unique privilege on 
defendant lessees. Moreover, if a lessor has to get leave, 
he will presumably get it by proceedings of some sort to 
which the lessee will be a party. The only result will be 
that there will be two sets of proceedings instead of one, 
assuming that leave is granted, and if, at the end of it all, 
the lessee loses the action for damages or fails to get relief, 





he will have to bear two lots of costs instead of one. But 
on the other hand, it seems already to have been recognised 
that lessees are deserving of some form of protection against 
the harsh enforcement of repairing covenants. Section 147 
itself shows that this is so, and the note to that section in 
“Wolstenholme,” bears it out. Since it appears that 
pressure of this character has recently increased, an 
amendment of the law is desirable. 

We would, therefore, suggest that the proper remedy is 
to stiffen s. 147 so that it may apply to repairs of all kinds. 
In addition, we suggest that s. 1 (2) of the Bill should be 
retained, which sub-section provides that the action for 
damages for breach of a repairing covenant shall not be 
started without a notice similar to that required by s. 146. 
We would further suggest that any notice under s. 146 or 
the new Act should provide that the lessor shall specify 
the amount of damages he is claiming or the amount which, 
in his opinion, would sufficiently pay for the repairs demanded, 
and we would provide that if those figures are higher than 
the result of the action shows to have been justified by the 
repairing covenant, the lessor shall pay the solicitor and 
client costs of the lessee in any event and that the lessee shall 
be relieved of any liability for the lessor’s costs under s. 146 (3). 
It seems to us that provisions of this kind would be more 
in accord with existing legal principles than to require the 
leave of the court contemplated by the Bill. 

In a later article we shall discuss the draftsmanship of the 
Bill as it stands. It was made clear by the debate in the 
House of Commons that a grievance undoubtedly exists, 
at least in some parts of the country. That being so, the 
private members who have promoted the Bill have clearly 
done a public service in calling attention to the necessity 
for altering the law. But, since this matter is essentially 
one of “ lawyer’s law,” the promoters will hardly be surprised 
if amendments have to be made to their draft in committee. 








Res Ipsa Loquitur. 


VERY soon after the decision of the House of Lords in Donoghue 
v. Stevenson, on 26th May, 1932, reported [1932] A.C. 562, 
a short article appeared in The Canadian Bar Review—see 
Vol. X for October, 1932—directing attention to the dictum 
of Lord Macmillan upon the non-applicability of this ‘‘ maxim” 
in proof by the appellants of negligence against the manu- 
facturers concerned in that Scottish appeal. The contributor 
ventured to suggest that the law lord’s observation ‘‘ must 
be obiter merely and subject to reconsideration, if need be, 
hereafter.” ‘‘ It seems,” he added, “‘ right in the teeth of the 
judgment of the Court of Appeal in Chaproniére, in which 
Lord Collins as M.R. presided. So far as we can see from 
the papers, this case was not cited at*the hearing before 
the law lords. Upon what amounts to proof of 
negligence, the ‘ Bath’ bun case appears to be directly in 
point. If, however, it is not and it is held necessary in law 
to prove, as has been decided in Scotland, either some defect 
in the system or process of manufacture or to inculpate some 
particular employee with positive carelessness, then hardly 
any consumer could be expected to discharge such a burden. 
The liability of the manufacturer would thus in effect be one 
only in name. The House of Lords must ultimately settle 
this moot.” 

The learned contributor appears to have made one miscalcu- 
lation. He overlooked the solution of the ‘‘ moot” by the 
Judicial Committee of the Privy Council. Technically, a 
judgment by the Judicial Committee is not binding upon the 
House of Lords in any subsequent case before them. But, 
after the decision of the Judicial Committee in Grant v. 
Australian Knitting Mills, Ltd. [1936] A.C. 85 (J.C.), can 
there be any doubt about the House of Lords giving effect in 
any similar case to the same views as stated by Lord Wright 
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in delivering the judgment of the Judicial Committee in that 
case? If regard be paid to the composition of the Committee, 
it is submitted there can be none. Besides Lord Wright, 
the Committee consisted of Lord Chancellor Hailsham, 
Lord Blanesburgh, Lord Macmillan and Sir Lancelot 
Sanderson. In form, the judgment must always appear to 
be unanimous. The King cannot be advised by divided 
counsel. It does not necessarily follow that Lord Macmillan 
has withdrawn his obiter dictum in the “‘snail’”’ case as unsound, 
but it is a fair inference that he does not now adhere to it. 
There is no question that the Judicial Committee applied the 
rule of evidence to the doctor’s case based solely on Res ipsa 
loquitur. The doctor did not attempt to prove any defect 
in the system of manufacture. The manufacturers established 
its excellence. Nor could the doctor bring home carelessness 
to any of their employees. He did not make the attempt. 
Lord Wright held that no such burdens lay upon him. It was 
enough for the doctor to prove the presence of irritant free 
sulphites in the woollen pants he had bought from retail 
warehousemen and that they had been so issued from the 
manufacturers. His dermatitis was the result. Therefore, the 
facts spoke for themselves. Liability in damages followed.. 

No more important judgment has been given for many 
years. It has far-reaching effects in extending the clear 
implications of the principle of law laid down as to negligence 
in Donoghue v. Stevenson. And as the Judicial Committee 
also held that the doctor had a clear case against the retail 
dealers ex contractu, the decision is of still greater importance. 
In effect, on both grounds, contract as well as tort, the decision 
is a complete vindication of the opinion indicated by the 
Court of Appeal in Chaproniére v. Mason (1905), 21 T.L.R. 
633, during the argument in that case upon the extraordinarily 
illogical verdict of the jury. The trial judge was held to have 
failed in careful direction on the law. Incidentally, the 
judgment of the Judicial Committee vindicates the opinion 
of Lord Hunter in dissenting from the judgment of the Court 
of Session in Donoghue v. Stevenson, as to the applicability 
of Res ipsa loquitur. It was his dissenting opinion on the 
merits that the majority of the House of Lords upheld in 
Donoghue v. Stevenson. Broom and other writers on “‘ Maxims” 
do not give us the original source of Res ipsa loquitur. But 
very slight research tell us that, so far as known, the phrase 
first occurs in the speech of Cicero for Milo, where he uses it 
and describes it as so powerful in advocacy. It is recorded 
that the speech, however, was, for political reasons, never 
made as prepared. 








Company Law and Practice. 


ALTHOUGH an appointment of a provisional liquidator is now 
rare, and a discussion of that person for 


Provisional that reason somewhat academic, yet there 
Liquidators. is power under the Companies Act, 1929, 


for the court to appoint one, and it may be 
of some interest to consider that power and what advantages 
may be gained by invoking it. It was at one time a much 
more frequent occurrence, and the early cases dealing with 
this question must be read in the light of the change of 
practice that has come about. 

The power is conferred by s. 184 of the Act, which provides 
that the court may appoint a provisional liquidator at any 
time after the presentation of a winding-up petition and that 
he may be at any time before the winding-up order the 
official receiver or any other fit person. Further, the court 
may, on appointing him, limit his powers. Rule 31 of the 
Winding-up Rules provides that the appointment may be 
made upon the application of a creditor or of a contributory 
or of the company, and upon proof by affidavit of sufficient 
ground the court, if it thinks fit, may make the order upon 
such terms as in its opinion shall be just or necessary. 








Presumably the most usual ground on which such an applica- 
tion would be based would be that there was a danger of 
the assets being irretrievably misappropriated or wasted, 
though it might be possible for other circumstances to exist 
which would make the appointment desirable. 

It should be noticed that the phrase “ provisional 
liquidator” occurs in s. 185, which provides that on a 
winding-up order in England the official receiver shall by 
virtue of his office become the provisional liquidator and 
shall continue to act as such until he or another person 
becomes liquidator and is capable of acting as such. It has 
been held under the Companies (Winding-up) Act, 1890, 
which on this point is substantially the same as the section 
of the present Act referred to above, that after a winding-up 
order had been made no one other than the official receiver 
could be appointed provisional liquidator: Re North Wales 
Gunpowder Co. [1892] 2 Q.B. 220. In his judgment, Lindley, 
L.J., points out that they had not to consider whether the 
court can or can not appoint a provisional liquidator in the 
interval between the presentation of the petition and the 
making of the order, and he says: “ I have my own opinion, 
but I shall say nothing about it.” This question cannot, 
of course, arise under the present Act, for the court is given 
express power to do so. He goes on to point out that there 
had been a general change of scheme in the Act of 1890. 
“Tt is no longer optional to have a provisional liquidator 
appointed after the winding up. There are officials of the 
court called the official receivers, and they are scattered, as 
we have been told, all over the country. They are persons 
who, under the Act, are to be provisional liquidators after 
the winding-up order and they are to remain so until other 
persons are appointed.” 

The position is no doubt the same under the present law, 
and when the words “ provisional liquidator” are used they 
will refer to that person, be he official receiver or not, who is 
appointed before the winding-up order under s. 184, except 
where those words refer to the ex-officio position of the 
official receiver, which he occupies in the interval between 
the making of the winding-up order and the appointment of 
some other person to be the liquidator. Such an interval 
will always exist, for the court has no power to appoint a 
substantive liquidator at the same time as it makes the 
winding-up order. 

The provisional liquidators appointed before the winding-up 
order are not only provisional, that is, temporary, and liable 
to be replaced, but also of such a nature that if no winding-up 
order follows their appointment the position is the same as if 
they had never been appointed. In Re Dry Docks Corporation 
of London, 39 Ch. D. 306, where a provisional liquidator had 
been appointed while a winding-up petition was pending, 
the company was wound up voluntarily under a supervision 
order, so that no winding up order was ever made. The 
question there was what the position was of persons who, 
in ignorance of the appointment of the provisional liquidator, 
and before the resolution to wind up, had distrained for rates, 
ie., before the commencement of the winding up. In his 
judgment, Kay, L.J., says: “‘ Now the provisional liquidator’s 
appointment is not only provisional but contingent in this 
sense, that it operates to protect the property for an equal 
distribution only in the event of an order for compulsory 
winding up being made ; and if no such order be made, then 
his appointment ought not to interfere with the rights of 
third persons. He was in the position of a receiver whose 
appointment might interfere with the rights of third 
persons.” 

It was not the usual practice, except where the company 
was shown to be insolvent, for such provisional liquidators 
to be appointed before the hearing of the winding-up petition, 
but it might be done in cases where the petition was presented 
by the company itself or was shown to be unopposed. This 
was a rule laid down by Lord Romilly, M.R., and was 
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approved of by the lords justices: Re Clifoden Benefit 
Building Society, L.R. 3 Ch. 426. It could, however, appar- 
ently be done in cases where the company consented ; 
Emmerson’s Case, L.R. 2 Eq. 231, where Lord Romilly 
said, in stating what his practice was with reference to the 
appointment of a provisional liquidator: ‘‘ Where there is 
no opposition to the winding up I appoint a provisional 
liquidator as a matter of course on the presentation of the 
petition. But where there is an opposition to it I never do, 
because I might paralyse all the affairs of the company and 
afterwards refuse to make the winding-up order at all.” 
This passage well shows what a great change in the practice 
in this respect has taken place since the year 1866 and 
emphasises that no case as old as that could be relied 
on to support any application to-day for the appointment 
of a provisional liquidator. 

Although the present Act expressly provides that persons 

other than the official receiver may be appointed provisional 
liquidators, it is at the very least unlikely that they will be 
so appointed, having regard to the fact that the official 
receiver will, in any case, be the provisional liquidator after 
the making of the winding-up order, and in Re Mercantile 
Bank of Australia [1892] 2 Ch. 204, where the official receiver 
was appointed, North, J., said: “I can see no reason in the 
present case for departing from what I may call the normal 
course of appointing the official receiver provisional 
liquidator when a winding-up order has not yet been made . 
It is suggested that he will have a much greater power than 
any other person of interfering with the management of the 
business of the company. He will not have anything of the 
sort. Whatever directions I might think right to give in the 
case of any other person whom I appointed I should equally 
give in the case of the official receiver.” In the following 
year this course had come to be regarded as the practice, for 
in Re Bound & Co. [1893] W.N. 21, which was an application 
for the appointment of someone other than the official 
receiver to be interim provisional liquidator, Vaughan 
Williams, J., said that the usual practice in such cases was 
to appoint the official receiver provisional liquidator, 
restricting his powers to making application to the court for 
the appointment of someone as special manager. The 
petitioner assented, and an order was made in that form. 
It seems not unreasonable to suppose that at the present day 
in the event of any such application succeeding that course 
would almost certainly be taken. 

As I have already pointed out, this branch of the company 
law can be regarded for the ordinary practitioner as of little 
other than academic interest ; it may be as well, however, to 
bear in mind the possibility of appointing a provisional 
liquidator, and it is quite possible to envisage circumstances 
in which it might be very advantageous to get that appoint- 
ment made, especially where, by reason of the fact that the 
company has issued no debentures or for some other reason, 
on the company becoming plainly insolvent no receiver will 
be appointed. The fact that the provisions for so doing are 
to be found in the Companies Act suggest that it is a not 
entirely obsolete power of the court, and it is at least of some 
interest to discover what role a provisional liquidator fulfils 
and some results of his appointment. 





Mr. Jonathan Michael Brown, solicitor’s clerk, of Wands- 
worth, left estate of the gross value of £30,029, with net 
personalty £28,965. He left £2,000 War Stock to a cousin 
and the residue to the Commissioners for the Reduction of 
the National Debt. 


Sir John Ramskill Twisden, 12th and last Baronet of 





Bradbourne, of Bradbourne, Larkfield, Maidstone, retired 
solicitor, left estate of the gross value of £37,450, with net 
personalty £21,982. He left his family papers to the Kent 
Archeological Society, and certain family portraits to the 
ational Portrait Gallery and the Kent Archeological | 
ociety. 





A Conveyancer’s Diary. 
[ConTRIBUTED. | 


I wap always been under the impression that the only proper 
ways of dealing with the conveyancing 


Receipts for position that arises upon the discharge 
Mortgage of a mortgage debt were, either the old- 
Money. fashioned reconveyance accompanied by a 


receipt for the money, or a statutory receipt 
which complies with s. 115 of the Law of Property Act, 1925. 
In the one case the reconveyance, and in the other the 
statutory receipt, attracts a stamp duty of sixpence per cent. 
The statutory receipt operates, of course, under s. 115 (1), 
as if it were a reconveyance. Consequently, I had supposed 
that where a purchaser is investigating the title to the property 
sold, and finds that there has been a mortgage on it, he is 
entitled to insist upon the production of a statutory receipt 
or a reconveyance. 

I believe that this impression is a very common one, but 
it appears that it is incorrect. There is no provision in s. 115 
to the effect that where there is no reconveyance there 
must be a statutory receipt ; while s. 116 provides as follows : 
“ Without prejudice to the right of a tenant for life or other 
person having only a limited interest in the equity of redemp- 
tion to require a mortgage to be kept alive by transfer or 
otherwise, a mortgage term shall, when the money secured 
by the mortgage has been discharged, become a satisfied term 
and shall cease.” 

By s. 116, therefore, if the mortgage is one secured by a term, 
whether demise or sub-demise, and the money is in fact 
paid off, the term vanishes ipso facto, subject to the special 
rights mentioned in regard to limited owners. All that is 
necessary is that the money shall in fact be paid off. And, 
therefore, all that a subsequent purchaser has a right to require 
is that adequate conveyancing evidence shall be furnished 
to him that such money has in fact been paid off. There 
is one obvious sort of primé facie evidence of such a fact, 
namely, a receipt with a twopenny stamp. And a purchaser, 
confronted by such evidence, can hardly be heard to deny 
the truth of it unless he has strong evidence to rebut it. 
Indeed, a receipt is after all only one of the possible ways 
(though much the best) of proving that money has been paid. 
There does not seem, therefore, to be any ground, in a case 
within s. 116, upon which a purchaser could demand the 
production of the more gxpensive statutory receipt. 
Section 116 does not, however, apply to charges by way of 
legal mortgage, since its effect is to destroy the mortgage 
term; under s. 87 (1), a chargee by way of legal mortgage 
does not get a term, but only “the same protection, powers 
or remedies’ as if he had a term. Section 115, however, 
applies to charges by way of legal mortgage (see sub-s. 8), 
and in such a case a statutory receipt appears to be necessary, 
unless there is an express release by deed. 

Apart from this point, however, s. 115 is not merely super- 
fluous. In the first place, sub-s. (2) is useful and important ; 
that sub-section provides that where it appears from the 
statutory receipt that the money has been paid by someone 
not entitled to the immediate equity of redemption, the 
receipt is to operate (save in two excepted cases) as if the 
benefit of the mortgage had by deed been transferred to the 
payer. 

Moreover, the statutory receipt gives a higher guarantee 
that the land has ceased to be incumbered. Under s. 116 
the term only ceases if the money has, in fact, been paid, and 
an ordinary receipt is no more than evidence of that fact. 
Under s. 116 the virtue lies in the payment; while under 
s. 115 (1) the virtue lies in the statutory receipt itself, since 
it is provided that the receipt is to operate as a reconveyance. 
Consequently, if there is a statutory receipt, it does not matter 
that the money has not in fact been paid. 
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The result appears to be as follows :— 

(1) In normal cases of mortgages by demise or sub- 
demise, a statutory receipt is desirable, but not essential, 
where the money has been paid off by the person entitled 
to the equity of redemption, and a purchaser cannot insist 
on the production of statutory receipts as evidence of the 
discharge of former mortgages. 

(2) A statutory receipt is the proper and normal method 
of transferring the benefit of a mortgage; the alternative 
is a deed of transfer. 

(3) A statutory receipt, or a release, is necessary where 
the mortgage is not by demise but by charge by way of 
legal mortgage. 


Section 27 of the Trustee Act provides, in effect, that if 
trustees or personal representatives insert 


Advertise- certain advertisements in the press they 
ments by may, after the lapse of a specified time, 
Trustees. distribute the estate or fund among the 


claimants of whose claims they have had 
notice, without being liable to any person of whose claim they 
have not had notice. On the face of it, this section is very 
valuable and greatly eases the burden of trustees and repre- 
sentatives. The difficulty, however, is that the advertise- 
ments to be inserted must be such “‘ as would, in any special 
case, have been directed by a court of competent jurisdiction 
in an action for administration.” Unless this condition is 
fulfilled, the section accords no protection. The trouble is 
that in a case of difficulty (and the section’s chief usefulness 
would be in such a case) it is not altogether easy to say what 
advertisements the court would have directed to be inserted. 
Some assistance in working the section is to be found in the 
case of Re Letherbrow [1935] W.N.34. In that case an adminis- 
trator had caused the insertion of some advertisements, 
which had resulted in claims being made, but wished to be 
protected in distributing the estate. He stated at the 
hearing that he was prepared to distribute to the claimants 
claiming under those advertisements if he was assured that 
the advertisements gave him the protection of s. 27. After 
some discussion, Farwell, J., ordered an inquiry (which he 
said was unprecedented) as to “‘ what (if any) further notices 
whether by advertisement or otherwise beyond such notices 
as have already been given would be directed by the court in 
an action for the administration of the estate of the testator 
with a view to the distribution of such residuary estate.” 
This decision seems to be a very useful one, and I should 
suggest that in cases of doubt a trustee or representative 
might often avail himself of it. He need not ask for anything 
but an inquiry in the form directed by the learned judge in 
Re Letherbrow. Nor does there seem to be any reason why 
such an order should only be made after the expense of some 
advertisements has been incurred. There is nothing to stop 
the court directing an inquiry in the first instance as to what 
advertisements it would order in an administration action. 
An application of this kind is much cheaper and more expedi- 
tious, of course, than proceedings for a full-dress administra- 
tion or execution, and at the same time provides the applicant 
with the protection of s. 27. 





Landlord and Tenant Notebook. 


A RECENT decision by one of the Official Referees, reported in 
The Times of the 19th ult., illustrates the 
potential effect of the grant of a lease 





Dilapidations : 


Effect of in futuro on the liability of the outgoing 
Grant of tenant for disrepair, and the extent to 
Reversionary which L.T.A., 1927, s. 18 (1), may modify 


. the common law position. 

The facts were that a repairing lease was 

granted in 1863 for a term expiring at Midsummer, 1939. 
In 1931, the plaintiff and defendant being lessor and lessee 








respectively under that lease, the plaintiff granted to a third 
party a fifty-three-year lease to commence at Midsummer, 
1939. In July, 1937, he sued for damages for non-repair. 
It was admitted that the covenants had not been performed. 

But the defendant, finding that the 1931 transaction 
provided, not only for an increased rent, but also for a large 
premium, for substantial structural alterations to be effected 
by the grantee, and for full repairing covenants to be entered 
into by him, invoked L.T.A., 1927, s. 18 (1). “‘ Damages for 
a breach of a covenant to keep or put premises in repair 
during the currency of a lease, or to leave or put premises 
in repair at the termination of a lease, shall in no case exceed 
the amount (if any) by which the value of the reversion (whether 
immediate or not) is diminished owing to the breach of such 
covenant.” ‘‘In particular, no damage shall be recovered 
for a breach of any such covenant at the termination of a 
lease, if it is shown that the premises, in whatever state of 
repair they might be, would at or shortly after the termination 
of the tenancy be pulled down, or such structural alterations 
made therein as would render valueless the repairs covered 
by the covenant.” 

It is no secret that this legislation was passed to put an 
end to the state of affairs exemplified by the cases of Rawlings 
v. Morgan (1865), 18 C.B.N.S. 776, and Inderwick v. Leech 
(1885), 1 T.L.R. 484. In the former, a contract was made 
to demolish premises the subject of a £130 claim for dilapida- 
tions ; it appeared that the contract was not in binding form 
when the lease expired, but the judgments make it clear that 
even if it had been the lessor had a vested right to damages 
representing the cost of putting the building into repair. In 
Inderwick v. Leech the court declined to accept what it 
described as the “ novel” defence that the lessor had made 
up his mind to demolish and rebuild the premises. 

The statute clearly deprives the lessor of the vested right, 
and it is to the draftsman’s credit that not only the ordinary 
case of demolition and rebuilding by the covenantee himself 
is provided for. Damages are made the subject of one 
sentence, premises of the other: it is immaterial by whom 
the premises are to be pulled down. This perhaps anticipates 
evasion by sale of the reversion, say to a limited company ; 
it also covers the case of compulsory acquisition (in Mills v. 
East London Union (1872), L.R. 8 C.P. 79, it appeared that 
compulsory purchase of demised premises by a railway 
company did not disentitle the lessors to damages for disrepair 
at the date of the assignment). But how it affected the 
position when a reversionary lease, containing similar repairing 
covepants, was granted to commence with the expiration of 
the old covenantor’s lease was the matter in issue in the 
recent case. 

The learned Official Referee held that in so far as the new 
grant provided for structural alterations, there must be a 
reduction in the amount of the award. But there was nothing 
in the statute to permit him to regard the other terms (the 
repairing covenants and premium), though, in fact, any 
intending purchaser of the reversion would take those matters 
into account. 

His Honour stated that he appreciated the difference 
between the obligation undertaken and its performance, but 
nevertheless the new lease was a factor which would have 
been taken into account if the statute had permitted the 
court to consider it. 

Now while this case is of general interest, I think it may 
be taken to be a little out of the ordinary, even as a case of 
a grant of a reversionary lease. Not only were the premium, 
the provision for increased rent, and the covenant to effect 
structural alterations unusual; the circumstance that the 
date of commencement was eight years from the date of the 
agreement was remarkable. 

So before reaching the conclusion that the object of 
L.T.A., 1927, s. 18, can always be frustrated by the grant of 
a reversionary lease, let us consider a more ordinary state of 
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affairs and course of events. A owns a house let to B on a 
repairing lease; a few months before the lease is due to 
expire C approaches A and negotiates for a lease to himself 
to commence on that date. If the premises are out of repair, 
C will draw A’s attention to that fact when the question of 
rent arises. And if A answers “ That’s all right, B’s got to 
do the place up before he leaves,” C is likely to say, “* Very 
well, I will agree to such and such a rent provided you 
undertake that the premises shall be in good repair, as per 
the covenants, at the commencement of my lease.” A bargain 
having been concluded on those lines, what is the effect on 
the value of A’s reversion to D, who is willing to purchase it ? 
Surely, the reversionary lease in such an ordinary case makes 
no difference, statute or no statute; for if B fails to carry 
out his covenants, A or D will have to lay out money on the 
property or pay damages to C. 

In the statement of facts in Rawlings v. Morgan, supra, 
a paragraph is devoted to the following: ‘‘ The condition in 
which the premises would be at the end of the lease formed 
no ingredient one way or the other in the Messrs. Myers’ [the 
contractors’] calculation, in making their aforesaid bargain.” 
This is not surprising ; the cost of demolition is likely to be 
much the same whether a house is in good or in bad repair. 
And it may be that in 1931 the condition in which premises 
are to be in 1939 will form no ingredient one way or another 
in the calculations of one who is negotiating for a lease to 
commence at the latter date, and whose view of the value of 
the property is such that he is prepared to pay a large 
premium and an increased rent besides undertaking sub- 
stantial alterations. But in most cases the probable condition 
of the premises will be a factor which will influence either 
the rent at which the new lease will be granted or the 


<, landlord’s liability as regards the condition of the premises 


‘ 


at its commencement, and will thus affect the “amount by 
which the value of the reversion is diminished”’ owing to 
the outgoing tenant’s breach of covenant. 








Land and Estate Topics. 


By J. A. MORAN. 


THE “ lots” on offer at the London Auction Mart last month 
were composed mainly of small ground rents and house 
property. Competition was good, as the securities were of 
the kind that make a strong appeal to the man, or woman, 
anxious to find a safe harbour for his, or her, spare capital ; 
and one, too, that offers numerous possibilities. The interest 
on capital is not fixed, and if there is anything in the nature 
of a bargain, the value is far more likely to go up than down. 

Seldom has the House of Commons displayed such unan- 
imity as it did in giving a second reading to the Leasehold 
Property (Repairs) Bill. The debate revealed an evil of the 
extent of which the country was largely unaware. 

The correspondent of a leading morning newspaper, who 
suggested that some of the money derived from the sale of 
auctioneers’ licences should be earmarked to provide a fund 
for victims of defaulting auctioneers and estate agents, 
should bear in mind the considered opinion of the Select 
Committee of the House of Lords that was appointed to 
inquire into the matter. This was, that, “‘ as a general rule, 


rats, six dozen mice, and a quart of fleas. The stockkeeper, 
who had been in the market for thirty-five years, was surprised 
at the order, and inquired the reason for it. He was told that 
the purchaser was a tenant who had been ordered by the 
house agent to leave the house “in the same condition as 
when it was taken over.” 

- After nearly half a century’s continuous service with 
Messrs. Hampton & Sons, Mr. J. H. Fisk, the head of their 
furniture valuation and furniture sale department, has just 
retired. He has been succeeded by Mr. G. Russell-Hay, 
whose first task will be to conduct the fortnight’s sale of the 
contents of the ‘‘ Leviathan,” America’s largest liner. 

In an admirable paper on ‘“ The Landlord and Tenant 
Act: Compensation for Improvements,” read at the annual 
meeting of the Referees Association, Mr. J. George Head, 
F.S.I., P.P.A.I., said the fact that the trader was alive to 
the benefits of the Act was shown by the number of claims 
made for goodwill compensation, and for new leases, so that, 
apparently, what was necessary was to awaken him to his 
opportunities in the direction of improvements. The explana- 
tion of the activity on the matter of new leases might be that 
the importance of that subject was forced upon all tenants 
by the approaching expiration of their terms. They must 
“do something about it,” and, in defence, they make their 
claims. 

By the way, Mr. Head said it had been stated that the 
Act did not command the attention it deserved among 
solicitors. 

Rather late in the day, some of our local authorities have 
formed the opinion that poultry keeping should not be 
allowed on their housing estates. This hits some hard- 
working people rather badly as they have to give up their 
hobby or clear out. Little, if anything at all, can be said 
in favour of the keeping of cockerels in such places, but 
without them much is to be said in favour of a domestic 
industry that should prove of importance to the food of 
the nation at a time of national emergency. 

Speculation has been caused by an advertisement offering 
anything up to £150,000 for a suitable estate within fifty 
miles of Castle Bromwich, Birmingham. It is understood 
that the advertiser is acting on behalf of a peer who is 
head of a British car manufacturing concern, and controls 
works in Birmingham. The estate should be up to 
3,000 acres, and should include a mansion with village or 
cottage property. 








Our County Court Letter. 
LONGSHOREMEN’S DUTY TO PASSENGERS. 


In Duke v. Kingdon, recently heard at Barnstaple County 
Court, the claim was for £34 15s., as damages for negligence. 
The plaintiff's case was that, while on holiday at Ilfracombe, 
she went for a trip in the motorboat ‘* Devonia.”’ On arrival 
at Lee Bay, the passengers had to get into the defendants’ 
rowing boat, from which they had to step on to the rocks. 
The boatman helped the plaintiff to disembark, but she 
slipped on the rock, which was green and slimy. The 
plaintiff's ankle was fractured, and the boatman then moved 








auctioneers, house agents and valuers conduct their business 
honourably, and with credit to their callings ; while the bodies | 
representative of those callings take scrupulous care before they 
admit members to their ranks, and exact a high standard of | 
professional conduct from them after they have attained 
membership.” 

Responding to a toast at the annual dinner of the 
Birmingham and District branch of the Auctioneers Institute, | 
the Lord Mayor of Birmingham told a story of a man who went 
into the city market and asked to be supplied with two dozen 





further inshore to land the remaining passengers. It was 
contended that the defendant’s boatman had admitted 
liability, and had promised to pay the hospital expenses. 
The defendant’s case was that there was no negligence or 
breach of duty, as thousands of passengers were landed on 
the same rocks. There was no better way of landing passengers, 
and the defendant was not liable for the absence of a landing 
stage or for not placing matting on the rocks. The defendant 
was licensed to run boats by the local authority, upon whom 
rested the liability (if any) for the provision of a landing place. 
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His Honour Judge Thesiger held that there was no evidence 
of any safer landing place, and there was no duty upon the 
defendant’s employee to warn the plaintiff. Judgment was 
given for the defendant, with costs. 


HAIRDRESSER AND CUSTOMER. 


In McErlene v. Trotter, recently heard at Stockton County 
Court, the claim was for £80 as damages for pain and suffering 
caused by dermatitis. The plaintiff's husband was a co- 
plaintiff for £7 6s., as special damage, viz., medical and 
chemist’s fees. On the 22nd June, 1937, the plaintiff's hair 
was tinted with a special preparation, accompanying which 
was a book of instructions, advising a special test before use. 
This precaution had not been observed, and the plaintiff later 
felt a creeping sensation in her head. On the 28th June, 
this was diagnosed as dermatitis, probably due to the dye. 
The defendant’s case was that she had been asked to tint the 
plaintiff's hair a year previously, but the defendant refused, 
as another dye had already been used, and had left a green 
colour. Subsequently, after warning the plaintiff of the 
danger, the defendant dyed the hair on about six occasions. 
The plaintiff had admitted applying methylated spirits to the 
affected part, and the defendant’s medical evidence was that, 
if the hair-dye was not used again, the dermatitis would not 
recur. His Honour Judge Gamon held that, as the defendant 
had not applied the test, and had not warned the plaintiff, 
on the 22nd June, as to the danger, the plaintiff was entitléd 
to damages. Judgment was given for the female plaintiff 
for £15 and costs, and for the male plaintiff for £7 6s. and costs. 


THE CONTRACTS OF FOOTBALL CLUBS. 


In Brackenbury v. Page, recently heard at Saxmundham 
County Court, the claim was for £2 19s. 6d., as the price of 
goal nets. The plaintiff's case was that the nets had been 
supplied to the defendant, who had ordered them on his own 
responsibility, and had had 15 per cent. discount from the 
catalogue price, viz., £3 10s. The nets had been used by the 
Framlingham Football Club, which was formed at the 
defendant’s licensed premises, but the club had ceased to 
exist. Although the secretary was in the employ of the 
plaintiff, the nets had not been ordered by the secretary. 
The defendant’s case was that, although he had been treasurer 
of the club, he had had nothing to do with ordering the nets. 
These were ordered by the secretary on the instructions of the 
committee. The defendant had admittedly paid the rent 
of the ground, and was about £10 or £15 out of pocket in 
connection with the football club. His Honour Judge 
Hildesley, K.C., observed that sometimes difficult questions 
of law arose, on the question of whose credit was pledged, 
on the purchase of goods for a club. On the evidence, the 
defendant was liable personally, and judgment was given for 
the plaintiff, with costs. 


SALE OF INSURANCE AGENCY. 


In a recent case at Evesham County Court (Jeffries v. Hobbins), 
the claim was for £7 10s. as the balance of the price of an 
insurance agency. The plaintiff's case was that, on the 
percentage only, the value of the “ book” was £301 11s. 5d. 
The agreed price, however, was £280, in order to allow for 
any lapse of business within three months of the transfer. 
The actual amount of lapsed business amounted, in terms of 
commission, to £26 Os. 9d., and the defendant ultimately sold 
the agency before paying the plaintiff. The amount out- 
standing was then £10 10s., but the plaintiff agreed to accept 
£7 10s. in settlement. The defendant’s case was that the 
agreed price of £280 was subject to an allowance for lapsed 
business, and he retained £15 to cover any lapses in the first 
three months. The actual amount of lapsed business was 
more than £15, viz., £27 18s. 4d. A counter-claim was 


therefore made for the excess, i.e., £12 18s. 4d. His Honour 
Judge Roope Reeve, K.C., gave judgment for the plaintiff 
on the claim and counter-claim, with costs. 








To-day and Yesterday. 


28 Fesruary.—On the 28th February, 1862, John Gould, 

a bricklayer’s labourer, was tried at the 

Reading Assizes for the murder of his eight-year-old daughter. 

He had come home the worse for drink, and finding her 

alone, had rated her for not cleaning up the place. He had 

then taken out a razor and cut her throat. Afterwards he 

had called in a neighbour with the traditionai admission : 

“T done it.” The child had died on the way to the hospital 

where her mother was at work as a day-nurse. Gould, when 
sentenced to death, heard his doom unmoved. 


1 Marcu.—On the Ist March, 1780, Lord Braxfield was 
appointed a Lord of Justiciary. He had a 

rough and caustic tongue and a turn of speech all his own. 
To a plausible prisoner he once said: “ Ye’re a vera clever 
chiel, man, but ye wad be nane the waur o’ a hanging.” 
In much the same spirit was his customary reply when 
consulted on the advisability of a political prosecution : 
“Bring me the prisoners and I will find you the law.” It 
is little wonder that he is regarded as the Jeffreys of Scotland. 
Strong, dark, with piercing eyes under rough brows and a 
growling voice, he looked more like a blacksmith than a judge. 


2 Marcu.—After he had been condemned to death in 
London for murder, together with four of his 
servants, Lord Stourton had a long journey to go to the 
place of execution: “‘ The ii day of Marche [1557] rod from 
the Towre my lord Sturtun with sir Robert Oxinbryge, the 
leff-tenantt, and iiii of my lordes servandes, and with serten 
of the gard, thrugh London, and so to Hounslow, and there 
they lay alle night at the sign of the Angell, and the morow 
after to Staynes and so to Bassyng-stoke and so to Sturtun 
to suffer deth.” 


3 Marcu.—On the 3rd March, 1617, James I, visiting 
Lord Ellesmere on his deathbed, accepted from 
him the resignation of the Chancellorship. 


4 Marcu.—When The Hon. Augustus Henry Edward 
Stanhope, son of the Earl of Harrington, being 
still a minor, suddenly fell in love and got married, it was to 
a lady ‘‘of whom very little was known further than her 
being fifteen or sixteen years older than her husband and 
living in fashionable style in the neighbourhood of Cavendish 
Square, by the name of Mrs. Goswell.” He disguised as a 
groom and she as a maid-servant, they were secretly married 
at Hampstead Church. That was in 1813. A few weeks 
after,’ he left on active service as aide-de-camp to Lord 
Combermere in Spain, staying abroad till 1819, when he 
instituted a nullity suit in the Consistory Court. On the 
4th March, 1822, he obtained his decree on the ground that 
he had been married under the name of ‘“‘ Edward Stanhope,” 
fraudulently concealing his real Christian names. 


5 Marcu.—On the 5th March, 1896, the unfortunate 
Adolph Beck was sentenced to seven years 
penal servitude at the Old Bailey for obtaining jewellery 
from various women by false pretences. The Common 
Serjeant observed that he had been convicted on over- 
whelming evidence as to identity, found, not in one direction, 
but in every direction, of a most base and wicked crime. So 
began a tragic blunder, for it was not until 1904 that Beck’s 
name was finally cleared, as the victim of a stupid piece of 
mistaken identity. But from his unmerited sufferings arose 
the Court of Criminal Appeal. 


6 Marcu.—The Court of Criminal Appeal, however, did 
not avail Stinie Morrison, the young White- 

chapel burglar, who on the 6th March, 1911, was tried at 
the Old Bailey for the murder of Leon Beron on Clapham 
Common. In spite of a number of extraordinary circum- 
stances casting doubt on the theory of the prosecution, he 
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was convicted and his conviction was upheld. The death 
sentence, however, was commuted to life imprisonment 
and he died in gaol ten years later. The crime remains 
a mystery. 


THe WEEK’s PERSONALITY. 


For more than a dozen years, since the beginning of the 
reign of James I, Lord Ellesmere had held the Great Seal, 
and at last, with the burden of seventy-six years upon him, 
he felt he could not continue much longer. But when he 
prayed leave to resign his charge, the king with much 
kindness replied: “‘ When you shall remember how ill I may 
want you and what miss your master shall have of you, 
I hope the reason will be predominant to make you not 
strive with but conquer your disease, not for your own sake, 
but for his of whom you may promise yourself as much love 
and hearty affection as might be expected from so thankful 
and kind a master to so honest and worthily deserving a 
servant.”’ When the Chancellor pressed again for his release, 
he was met with a viscountcy, but he had justly gauged his 
failing strength, and soon afterwards he fell ill and had to 
take to his bed at York House. There James visited him 
and at last accepted his resignation, limiting his retirement, 
however, to two years. Before two weeks had gone he was 
dead, meeting his end with the greatest composure. So 
passed away one of the most notable men who ever held the 
Great Seal. 


Humpureys, J., AT WINCHESTER. 


Standards of comfort have a way of altering from time to 
time, and Mr. Justice Humphreys dispensing justice in the 
Great Hall of Winchester Castle showed no liking for the 
thirteenth century conditions endured by generations of 
judges both before and after those Bloody Assizes, when 
Chief Justice Jeffries sat at its western end to condemn to 
death Dame Alice Lisle. Right up to the eighteen-seventies, 
when the capital of Wessex provided itself with new court 
rooms, a curtain hung across the Hall was considered sufficient 
to divide the Crown Court from the Civil Court. But 
Humphreys, J., looked for far better things. Summoning 
before him the county architect, he denounced the draughts, 
declared that his right hand was so cold that he could scarcely 
write, and threatened to adjourn to Southampton. Spurred 
by this ultimatum, the official mustered a score of workmen, 
who toiled for eighteen hours to such good purpose installing 
a heating system that next day his lordship actually found the 
heat excessive. 


CHILLY TRIBUNALS. 


In the old courts at the Old Bailey, conditions seem to have 
been permanently such as those of which Humphreys, J., 
complained, only without remedy. The rough-tongued 
Serjeant Arabin, who sat there so long, once summed them 
up racily: ‘‘ When I sit here, I fancy myself on the top of 
Mount Breeze, and the first thing I do every morning of the 
Session is to go to the glass and see if my eyes have not been 
blown out of my head. I'll be bound there is not such a 
Court in the universe as this, not in the Kingdom and the whole 
British Empire.’ Mr. Baron Parke, on the other hand, 
enjoyed a good draught, and Serjeant Ballantyne has left on 
record a description of how “on the coldest day in the early 
Spring he insisted upon every window in the Court being open, 
and the jury, each member with a different coloured hand- 
kerchief over his head, a shivering sheriff and despairing 
Ordinary presented a sufficiently comical scene to those not 
too frozen to be amused by it.” 





Leaflets containing judgments in tax cases and appeals 
will be made available in future by H.M. Stationery Office 
at a subscription price of £1 1s. per annum. For this sum 


issues will be sent for twelve months beginning in any month, 
post free. 








Reviews. 


The Factories Act, 1937. By R. WyNnNeE Frazigr, of Gray’s 
Inn and the Midland Circuit, Barrister-at-Law, and 
G. M. Butts, Solicitor of the Supreme Court. 1937. Demy 
8vo. pp. xxx, and (with Index) 315. London, Liverpool, 

~ Glasgow and Birmingham: The Solicitors’ Law Stationery 

Society, Ltd. 25s. net. 

The Factories Act, 1937, consolidates almost forty years 
of factory legislation; and before it comes into force on 
Ist July, 1938, all factories will need to take careful advice 
on the far-reaching changes made by the new provisions to 
secure the health, safety and welfare of all who work in those 
premises. The rules as to the employment of women and 
young persons have been considerably modified. Penalties 
for contraventions have in some cases been increased. This 
edition of the Act can be warmly commended for its brevity 
and lucidity. In a short introduction the main headings of 
the new reforms are succinctly summarised; each part of 
the Act opens with a terse introductory note; and the 
commentary upon the sections is relevant and precise. There 
is a useful comparative table setting out the fate section 
by section of the Factory and Workshop Act, 1901 (or other 
enactments), their repeal or re-emergence ; and a complete 
table of the eighty-five matters in respect of which the Home 
Secretary is empowered to make special regulations, regula- 
tions and orders. The format of the book deserves a special 
word: its manageable size and the pleasant facility of 
reference are an added, and by no means negligible, advantage. 


Police Law. By Cecit C. H. Moriarty, C.B.E., LL.D., Chief 
Constable of Birmingham. Fifth Edition, 1937. Crown 
8vo. pp. xx and (with Index) 488. London: Butterworth 
and Co. (Publishers), Ltd. 5s. net. 


The demand for this volume—an indispensable vade mecum 
of police officers up and down the country—has necessitated 
a further edition since 1935. The author has availed himself 
of the opportunity to bring the book up to date. In the 
process of revision references to no less than seventeen recent 
statutes and eleven new cases have been included. Every 
page bears testimony to the skill, consciousness and patience 
of the Chief Constable of Birmingham. We are confident that 
the present edition will share the fate of its four predecessors— 
speedy exhaustion ! 


The Taxation of Profits. 
C.B.E., Barrister-at-Law. 
and (with Index) 155. 
7s. 6d. net. 

This is a useful book on the National Defence Contribution, 
and the taxation of profits generally. The legal effect of the 
provisions of law constituting the new tax are considered in 
several chapters under suitable headings, and the relevant 
sections of the Income Tax and Finance Acts, together with 
the Regulations of the Commissioners of Inland Revenue 
in relation to assessment and collection, are set out fully in the 
appendices. 


By J. W. ScopeLL ARMSTRONG, 
1937. Demy 8vo. pp. xviil 
London: Virtue & Co., Ltd. 


Books Received. 


Trials in Burma. By Maurice Cotuis. 1938. Demy 8vo. 
pp. 294. London: Faber & Faber, Ltd. 8s. 6d. net. 


Gibson’s Divorce Law. By ArtHuR WELDON, Solicitor, and 
L. Crispin WarMiNnGTON, Solicitor. Thirteenth Edition, 
1938. Royal 8vo. pp. lii and (with Index) 269. London : 
Law Notes Lending Library, Ltd. 15s. net. 


The Journal of Comparative Legislation and International Law. 
Third Series—Vol. XX, Part I. February, 1938. Edited 
Society of Com- 


by F. M. Goapsy, D.C.L. London: 
Price 6s. 


parative Legislation. 
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Outlines of Local Government of the United Kingdom and the 
Irish Free State. By Joun J. Crarxe, M.A., F.S.S., of 
Gray’s Inn and the Northern Circuit, Barrister-at-Law. 
Thirteenth Edition, 1938. Crown 8vo. pp. x and (with 
Index) 365. London: Sir Isaac Pitman & Sons, Ltd. 
5s. net. 

The Medico-Legal and Criminological Review. Vol. VI. 
Part I. January, 1938. London: Bailliere, Tindall & Cox. 
Price 3s., quarterly. Annual subscription, 12s. 6d., post free. 








Obituary. 
Str ROGER GREGORY. 


Sir John Roger Burrow Gregory, J.P., solicitor, senior partner 
in the firm of Messrs. Gregory, Rowcliffe & Co., of Bedford 
Row, W.C., and a Past President of The Law Society, died 
at his home at Shoreham, Kent, on Sunday, 27th February. 
He was in his seventy-seventh year. Sir Roger Gregory, 
who was the son of the late Mr. George Burrow Gregory, M.P. 
for East Sussex, was educated at Eton and was admitted a 
solicitor in 1885. He joined the firm of Messrs. Gregory, 
Rowcliffe & Co., and became senior partner in 1925. In 1921 
he received the honour of knighthood. He was elected 
President of The Law Society in 1930-31, being the third 
member of his family to occupy that position, and he was 
also a member of the Statutory Discipline Committee. Sir 
Roger, who was a trustee of the Solicitors’ Benevolent 
Association and Chairman of the Solicitors’ Clerks’ Pension 
Fund, was also Treasurer of the Foundling Hospital, an 
honorary member of the Canadian and American Bar Associa- 
tion, an honorary LL.D. of Columbia University, and a 
Past Master of the Grocers Company. He was Deputy 
Chairman of the West Kent Quarter Sessions. He was also 
a director of the Law Fire Insurance Society, the Equity 
and Law Life Assurance Society and the Law Reversionary 
Interest Society. 


Mr. E. J. BIRDSALL. 


Mr. Edgar James Birdsall, solicitor, of Scarborough, died 
on Sunday, 27th February, at the age of seventy-seven. 
Mr. Birdsall, who was admitted a solicitor in 1886, was one of 
the founders of the firm of Messrs. Birdsall & Cross, now 
Messrs. Birdsall & Snowball, of Scarborough. 


Mr. E. A. CRUMP. 


Mr. Eldon Annesley Crump, retired solicitor, died at his 
home at Sutton Coldfield on Tuesday, 22nd February. 
Mr. Crump, who was admitted a solicitor in 1899, was formerly 
a partner in the firm of Messrs. Crump & Jesson, of Walsall. 
He was Clerk to the Queen Mary’s School, Walsall, from 1901 
to 1933. 

Mr. C. D. JONES. 


Mr. Charles Davies Jones, solicitor, of Bedwas, Monmouth- 
shire, died on Monday, 21st February. Mr. Jones, who was 
admitted a solicitor in 1912, was appointed Clerk to the 
Bedwas and Machen Urban Council in 1914. Since 1922 he 
had been Clerk to the Rhymney Valley Water Board. 


Me. W. H. PERKIN. 


Mr. William Hilton Perkin, solicitor, a member of the firm of 
Messrs. Farrer & Co., of Lincoln’s Inn Fields, W.C., died at his 
home at Kensington, W., on Tuesday, Ist March. Mr. Perkin 
was admitted a solicitor in 1885. 


Mr. E. J. F. TOZER. 


Mr. Edward John Francis Tozer, solicitor, of Teignmouth, 
died on Saturday, 12th February, at the age of seventy-four. 
Mr. Tozer, who was admitted a solicitor in 1888, was senior 
partner in the firm of Messrs. Tozer, Edwards and McMurtrie, 
of Dawlish and Teignmouth. 








Notes of Cases. 
House of Lords. 


Herniman v. Smith. 
Lord Atkin, Lord Russell of Killowen, Lord Macmillan, 
Lord Maugham and Lord Roche. 22nd December, 1937. 
Ma.icrous ProsECUTION—REASONABLE OR PROBABLE CAUSE. 


Appeal from a decision of the Geurt of Appeal allowing an 
appeal by the defendant, Smith, from a verdict and judgment 
for £5,000 entered against him in an action for malicious 
prosecution which was tried by Talbot, J., with a common jury: 

The jury, replying to questions put to them, found that 
it had been proved that Smith began and proceeded with the 
prosecution without any honest belief that Herniman was 
guilty of fraud; that Smith failed or neglected to take 
reasonable care to inform himself of the true facts before 
beginning or proceeding with the prosecution; and that 
Smith, in beginning and proceeding with the prosecution, 
was actuated by another motive than a desire to bring to 
justice one whom he honestly believed to be guilty. 

Lorp Arkin said that Herniman’s innocence must be 
presumed conclusively proved. Having examined the facts 
ascertained by the defendant at the time when he laid the 
information and subsequently proceeded with the prosecution, 
his lordship said that he knew of no better statement of the issue 
than the words of Hawkins, J., in Hicks v. Faulkner (1878), 
8 Q.B.D. 167, at p. 171. It was well settled that the question of 
the absence of reasonable and probable cause was for the judge. 
At the same time it was clear that the question was one of 
fact and not law. To ask the general question whether the 
defendant took reasonable care to inform himself of the true 
state of the facts appeared to him (his lordship) in many 
cases merely to ask the jury what the judge had to decide for 
himself. The facts on which the prosecutor acted should be 
ascertained ; in principle, other facts on which he did not act 
appeared to be irrelevant. When the judge knew the facts 
operating on the prosecutor’s mind, he must then decide 
whether they afforded reasonable or probable cause for 
prosecuting the accused. Applying these principles to the 
particular case, was there any evidence of the want of reason- 
able and probable cause? Having reviewed the evidence, 
his lordship said that, on the facts ascertained by Smith, 
he (his lordship) thought that they would induce a conviction 
founded on reasonable grounds of a state of circumstances 
which would reasonably lead any ordinarily prudent and 
cautious man placed in Smith’s position to the conclusion 
that ‘Herniman was probably guilty of the crime imputed. 
It was said that Smith should have asked for a further 
explanation from Herniman. No doubt circumstances might 
exist in which it was right, before charging a man with 
misconduct, to ask him for an explanation. But certainly 
there could be no general rule laid down. It was not required 
of any prosecutor that he must have tested every possible 
relevant fact before he took action. His duty was not to 
ascertain whether there was a defence, but whether there was 
reasonable and probable cause for a prosecution. On the 
whole of the facts he (his lordship) had come to the same 
conclusion as the Court of Appeal, that the Judge should have 
decided that there was no want of reasonable and probable 
cause. Neither of the first two questions should have been 
left to the jury. Whether independently of the want of 
reasonable and probable cause there was any evidence of 
malice, was a question which in the circumstances became 
irrelevant. The appeal should be dismissed. 

The other noble and learned lords concurred. 

CounseL: A. S. Comyns Carr, K.C., S. Parnell Kerr, 
and W. Russell Lawrence, for the appellant ; Serjeant Sullivan, 
K.C., and H. V. Lloyd-Jones, for the respondent. 

Soxicitors: Crofts and Ingram and Wyatt and Co. ; 
W. R. Nash. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Court of Appeal. 
The ‘‘ Roberta.”’ 


Greer and MacKinnon, L.JJ., and Bennett, J. 
25th January, 1938. 


SurppInc—Carco—DaAMAGE—INCOMPETENCE OF ENGINEER 
—LIABILITY OF SHIPOWNER. 


Appeal from a decision of Langton, J. . 


The charterers of a ship claimed in third party proceedings | 


| of the loss. 


St. Thomas and the master deviated to Jamaica. On that 
course she was stranded and lost. In an action for damages 
for the loss of the cargo the plaintiffs contended that at the 
time of loading the ship was unseaworthy in that she had 
an inadequate supply of bunkers and that that was the cause 
The defendants relied on the terms of the bill of 


} lading and of the Canada Water Carriage of Goods Act, 1910, 


' which was incorporated in it. 


The bill of lading provided 


| that the ship might call at any ports once or oftener in any 


to be indemnified by the owner in respect of an action | 
brought against them successfully by the owners of a cargo | 
carried in the ship and damaged by water through a cock | 


being left open by the engineer. By cl. 12 of the charter 
party the owner (who was also captain) was responsible for 
damage to goods only if caused by want of due diligence on 
his part or his manager’s in making the ship seaworthy and 
fitted for the voyage or any other personal act or omission 
or default of owner or manager. He was not to be responsible 


order and for any purpose, and that such ports and sailings 
should be deemed to be included in the intended voyage, and 
that all the exceptions of the bill of lading should apply 
though the ship might have deviated from the contract 
voyage and though such deviation might amount to a change 
or abandonment of the voyage, and notwithstanding unsea- 
worthiness or unfitness at the commencement or any period 
of the voyage. The exceptions clause relieved the defendants 


| from liability for loss by stranding, perils or accidents of the 


for damage even if caused by the neglect or default of his | 


servants. 


Langton, J., gave judgment for the charterers. | 


On appeal by the owner an application was made to recall | 
him to give further evidence to the effect that he exercised | 


due diligence in making inquiries as to the engineer’s 
competence. 

Greer, L.J., in giving judgment, said that where a witness 
was available at the hearing he would not be allowed to be 


| resulting from faulty navigation. 


called when the case came on before the Court of Appeal, | 
and it was an a fortiori case when he had been in the witness | 


box and could have been examined at the hearing below. 
It would be pessimi exempli to let him be recalled in these 
circumstances either to correct or add to the evidence he had 
given, he having been in the box when the points in question 
were raised. The application should be refused. As to the 
appeal, if the charterers had put their own goods on board 
and they had been damaged, the onus would have been on the 
shipowner to account for the damage as a bailee. It made no 


difference that the charterers put-on board goods of merchants | 
If the shipowner established that the | 


under bills of lading. 
damage was not caused by want of due diligence on his part he 
would bring himself within cl. 12 but if he did not establish 
that he was not within the exception. 
left the cock open when it should have been closed. It was 
established by the facts that he was incompetent to be the 
engineer. He had not a certificate as a seafaring man, but 
only one obtained at the end of his apprenticeship that he was 
a good locksmith or that he was an engineer in relation to 
locks. 
accepted his word that he had a certificate without asking for 
it or making any inquiries. The appeal should be dismissed. 

MacKinnovy, L.J., and Bennett, J., agreed. 

CounsEL: Sir Robert Aske, K.C., and Cyril Roberts ; 
Naisby ; Willmer and Owen Bateson. 


The owner had not exercised due diligence, having | 


sea and of navigation, any act, error of judgment or neglect 
of the master or unseaworthiness of the ship at the com- 
mencement or any stage of the voyage, provided all reasonable 
means had been taken to provide against such unseaworthi- 
ness. By s. 6 of the Act, if the owner of a ship carrying 
goods from a Canadian port exercises due diligence to make 
the ship seaworthy he is relieved of liability for damage 
By s. 7 he is not liable for 
loss arising from dangers of the sea or a reasonable deviation. 
MacKinnon, L.J., found that the heavy weather encountered 
was usual in winter down the Pacific coast, that there was 


| nothing abnormal in it, and that the quantity of coal aboard 


when the ship left Vancouver was barely sufficient and did 
not provide a reasonable margin to go on to St. Thomas. 


' He gave judgment for the plaintiffs. 


The engineer had , 


GREER, L.J., dismissing the defendants’ appeal, said that 
to succeed under s. 6 they must prove that the ship was in 
all respects seaworthy, properly manned, equipped and 
supplied when she left Vancouver. They had to show that 
she was properly equipped for each stage of the voyage. She 
was not so equipped for the voyage from Vancouver to 
St. Thomas. It had been argued that she was properly 
equipped because she had a margin of coal which the owners 
were entitled to regard as sufficient, having regard to the 


| fact that if she were short she could have obtained an 
| additional supply at Colon, but the passage to that place 


Soxicrrors: Stocken, May, Sykes & Dearman ; Sinclair, | 


Roche & Temperley ; Bentleys, Stokes & Lowless. 
{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


E. Timm & Son, Ltd. v. Northumbrian Shipping Co. Ltd. 


Greer, Slesser and Clauson, L.JJ. 
2nd March, 1938. 


Surpprinc—Loss or CaRGO—INSUFFICIENCY OF COAL- 
DrviIATION—-LIABILITY OF SHIPOWNERS—CANADIAN WATER 
CARRIAGE OF Goons Act, 1910, ss. 6, 7. 


Appeal from a decision of MacKinnon, L.J. (81 Sox. J. 500): 


In November, 1932, there was put on board a ship belonging 
to the defendants a cargo of the plaintiffs’ wheat. The 
plaintiffs were endorsees of the bill of lading. The ship 
started on the agreed voyage from Vancouver to Hull, the 
intention being that it should pass through the Panama 
Canal and bunker at St. Thomas. After the Canal had been 
passed it was found that she had not enough bunkers to reach 


was not one of the stages contemplated by the contract. If 
the weather in the Pacific had been abnormal the judge might 
have come to the conclusion that she was properly equipped. 
He had to consider what weather conditions a prudent owner 
would have contemplated and had found that the weather 
was usual. The “ Vortigern ” [1899] P. 140, applied. 

SLESSER AND CLauson, L.JJ., agreed.- 

CounsEL: Sellers, K.C., and C. T. Miller; Miller, K.C., 
Sir Robert Aske, K.C., and Arthur Hodgson. 

Souicrtors : Middleton, Lewis & Clarke, for Middleton & Co. 


| of Sunderland ; Clyde & Co. 


[Reported by FRANcIS H. CowPER, Esq., Barrister-at-Law.] 


Appeals from County Courts. 


Hale v. Jennings Brothers. 


Slesser, Scott and Clauson, L.JJ. 31st January, 1938. 


NvuISANCE—AMUSEMENT Farr APPARATUS—CHAIRS HANGING 
FROM CHAINS RAPIDLY ROTATING—ACCIDENT—CHAIR FLY- 
ING OFF AND CAUSING INJuRY—RvuLE IN Rylands v. 
Fletcher. 

Appeal from Edmonton County Court. 


The defendants occupying certain ground for the purposes 
of their business as amusement proprietors erected thereon a 
‘‘ chair-o-plane,” an apparatus consisting of a number of 
chairs suspended by chains from a revolving disk mechanically 
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rotated at a speed of five or six revolutions a minute so that 
they swung outwards and upwards. Members of the public 
paid to occupy these chairs. One of the chairs having become 
detached was thrown on to an adjoining piece of ground 
injuring the plaintiff who was in occupation thereof as tenant 
of the defendants using it for the purpose of a shooting- 
gallery. There was evidence that a man sitting in the chair 
had bounced about in a reckless way so that the fastening 
might have been thereby displaced, and that the defendants 
had tried to stop the machine. There had been several other 
instances of such behaviour. In the plaintiff’s action for 
damages His Honour Judge Beazley held (1) that the 
defendants had not been negligent and had done all they 
could to prevent misbehaviour in the chairs; (2) that the 
apparatus was not a nuisance; (3) that the rule in Rylands 
v. Fletcher, L.R. 3 H.L. 330, did not apply as the apparatus 
was not dangerous in itself, but only if it were not in a proper 
state of repair or if passengers behaved recklessly. He 
dismissed the action. 

Suesser, L.J., allowing the plaintiff’s appeal, said that the 
judge should have considered not only the state of repair, but 
also the state of the machine when in motion. Some parts, 
through the action of centrifugal force, might be detached and 
thrown outwards, though so far as the apparatus itself was 
concerned there had been no negligence. There might be 
some fracture in the metal or some deterioration which no 
adequate inspection would reveal. Further, various persons 
had behaved foolishly on the machine. They had been 
invited to sit on the chairs and they and others were part of 
that which constituted the danger. It had been said, 
however, that even where there was an apparatus dangerous 
in itself, if someone interfered with it the question arose 
whether the damage resulted from the dangerous thing or 
was caused by a stranger over whom the defendant had no 
control (Box v. Jubb, 4 Ex. D., at p. 78). But the man whose 
actions had caused the damage was not a stranger, but had 
been invited to take part in the amusement. The machine 
was under the defendants’ complete control which they had 
sought to exercise by stopping it. The case was within 
Rylands v. Fletcher, supra, the apparatus being unusually 
dangerous in itself. 

Scorr and Ciauson, L.JJ., agreed. 

CounsEL: W. Price; Boileau. 

Souicitors: Mark Lemon; Vivash Robinson & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Liverpool Corporation v. Hope. 
Slesser, Scott and Clauson, L.JJ. 
3rd February, 1938. 


Ratinc—MortGaGED ProperTy—RaTEs IN ARREARS— 
RECEIVER APPOINTED BY MORTGAGEES—ACTION AGAINST 
RECEIVER TO RECOVER ARREARS—WHETHER SO RECOVER- 
ABLE—RATING AND VaLuaTION AcT, 1925 (15 & 16 Geo. 5, 
c. 90)—Law or Property Act, 1925 (15 Geo. 5, c. 20), 
s. 109 (8) (i). 

Appeal from Liverpool County Court. 
The owner of certain small property in Liverpool 
compounded for rates in respect of it. In October, 1936, 
the justices made an order for payment of arrears; but no 
further action was taken immediately, since he expected to 
be able to pay in December. The property was mortgaged 
to a building society and the interest being in arrear, the 
mortgagees appointed a receiver on the 7th November. He 
paid the rates maturing after his appointment, but not 
£60 5s. 8d. due at the date thereof. He afterwards collected 
more than that sum in addition to the current rates. The 

Liverpool Corporation brought an action (1) to recover it 

from him as agent for the mortgagor and receiver of the 

rents, and (2) for damages for alleged breach of a statutory 
duty. His Honour Judge Dowdall, K.C., gave judgment 
for the plaintifis on both grounds. 





Stesser, L.J., allowing the defendant’s appeal, said that 
as to the first ground which appeared to be an ordinary 
claim for debt, the local authority’s only remedy was distress. 
A rate was not a common law right, but purely a creation of 
statute. For the purpose of this question it was necessary 
to go behind the Rating and Valuation Act, 1925, and go back 
to the Act of Elizabeth which provided that the church- 
wardens might levy rates by distress. That was the only 
remedy imported and no subsequent statute had provided 
any other remedy. There was no analogy between a local 
authority claiming rates and a landlord claiming rent. It 
was further said that there was a breach of a statutory duty, 
but the principle of Groves v. Lord Wimborne [1898] 2 Q.B. 
402, was inapplicable. There was no duty on the defendant 
which could give the plaintiffs a right. The duty relied op was 
under the Law of Property Act, 1925, s. 109 (8) (i), but that 
provided for no more than an obligation to be read into the 
mortgage deed. There was no statutory duty and no 
breach of one. 

Scort and Cravuson, L.JJ., agreed. 

CounsEL: John Charlesworth ; Sellers, K.C., and Selwyn 
Lloyd. 

Soricitors: Clayton & Gibson, of Newcastle-on-Tyne ; 
W. H. Baines, Town Clerk, Liverpool. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Easterling v. Peek, Frean & Co. Ltd. 
Slesser and Scott, L.JJ. 24th February 1938. 


WorRKMEN’S CoMPENSATION—INDUSTRIAL DisEASE—CERTIFI- 
CATE GRANTED—DATE OF DISABILITY CERTIFIED TO BE 
Eicgut MontrHs BEFORE—CLAIM FOR COMPENSATION— 
WHETHER MAINTAINABLE—-WORKMEN’S COMPENSATION 
Act, 1925 (15 & 16 Geo. 5, c. 84), ss. 14 (1), 43 (1) (ili) (a). 
Appeal from Southwark County Court. 


In 1932, when she first suffered from a rash on her hand, a 
biscuit packer went to her employer’s doctor and was given 
ointment, continuing under treatment for a considerable 
time. Later on requesting a change she was given work as a 
checker. On marriage she left her employment, hoping that 
the fortnight’s rest on her honeymoon would cure her hands 
and she subsequently registered at the Labour Exchange for 
other work. Her hands having got worse, she took her name 
off the register in November, 1936. In April, 1937 she 
consulted a doctor who sent her to a hospital. After treatment 
she went to the certifying surgeon who on the 4th June, 1937, 
gave her a certificate that she was suffering from dermatitis 
produced by dust and liquids (a disease within the Workmen’s 
Compensation Act, 1925, s. 43) and was thereby disabled. 
The certificate stated that the date of disability was the 
llth September, 1936. The employers contested her claim 
for compensation made on the 7th June, 1937, on the ground 
that it had not been made within six months of that date. 
His Honour Judge Wells dismissed the claim holding that as 
the applicant had suffered since 1932, she had not established 
reasonable cause for the delay in making it. 

Sesser, L.J., allowing her appeal, said that in so far as 
the disablement was to be treated under s. 43 (1) (a) as the 
happening of the accident, applying s. 14, the claim would 
have to be made within six months from the occurrence of 
that accident, i.e., at the latest the 11th March, 1937. But 
at that time the applicant had not been certified as suffering 
from the disease, and so was not in a position to know that she 
would thereafter be certified. It was contended that in those 
circumstances she must of necessity have had reasonable 
cause for not making the claim within six months. If that 
were correct, she was relieved of any further obligation 
to show reasonable cause when once she had shown by the 
date of the certificate that the disablement began more than 
six months before she received it. When the retrospective 
period found was less than six months, it would appear that 
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the court might inquire into the question whether, during the 
part of the unexpired period of six months in which it was 
possible to make a claim, the workman had or had not 
unreasonably abstained from making it. Holt v. Andrew 
Hobson & Sons, 23 B.W.C.C. 242, did not help in solving the 
present problem. Apart from authority, his lordship could 
not see how a man could be without reasonable cause when 
he did not make a claim within the period of six months, 
during the whole of which he had not in law been certified to 
have suffered that notional accident which alone could give 
him the right to make the claim. The only way in which 
it could be said that he had foregone his rights would depend 
on the contention that in the particular case, knowing his 
condition by medical advice or otherwise, he had negligently 
abstained from applying for a certificate. But the reasonable 
cause contemplated under s. 14 was one exempting him from 
making a claim. There was no reasonable cause to be 
considered in respect of failing to present himself to the 
certifying surgeon as no duty to present himself was found 
in the Act (Kitchen v. Koch & Co., 24 B.W.C.C., at p. 306). 
Unfettered by authority, his lordship would have held that 
it must be reasonable cause that during the six months’ 
period in which he would ordinarily make the claim, the 
workman had not a certificate. His lordship considered 
Gwilym v. Aberbeg Collieries Ltd., 29 B.W.C.C. 273, and 
Kitchen v. Koch & Co., supra, and said that the appeal should 
be allowed. 

Scort, L.J., agreed. 

CounsEL : Sir Stafford Cripps, K.C. and Slack; MacMillan. 

Soricitors; W. H. Thompson; Gardiner & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 


In re Insole’s Settled Estates. 
Simonds, J. 2nd February, 1938. 


SETTLED LAND—BUILDING OF GREENHOUSES, GARAGE AND 
BortER HovuseE—Tuirty YARDS FRoM Mansion Hovuse— 
WuetTHeER SrructuraL AppITIONS—SETTLED Lanp Act, 
1925 (15 Geo. 5, c. 18), Sched. III, Pt. II, sub-cl. (v). 


In 1898, an estate in Somerset was settled in strict settle- 
ment. It was subsequently sold and part of the proceeds 
were invested in the purchase of a house and grounds in 
Hampshire. The house being converted from a shooting 
lodge, it was deemed reasonably necessary for its convenient 
occupation to construct a new range of buildings, comprising 
glasshouses, a garage, a chauffeur’s flat, an engine-room, a 
battery room, a tool shed, a boiler-house, a workshop and a 
potting shed. The buildings put up by the tenant for life 
stood from 30 to 50 feet from the back of the house. The 
trustees of the will now asked the court to approve the expendi- 
ture of capital moneys in paying for them as being improve- 
ments within the Settled Land Act, 1925, Pt. II of the 
3rd Sched., sub-cl. (v): “Structural alterations to or 
alterations in buildings reasonably required . . . .” 

Smmonps, J., in giving judgment, said that it was not 
contended that the works were structural alterations, but it 
was said that they were additions. However, it could not 
be said that a range of buildings 30 to 50 feet from the house 
was a structural addition to it. Only what was in ordinary 
parlance part of the same structure could be so regarded. 
His lordship referred to In re Blagrave’s Settled Estates [1903] 
1 Ch. 560, and said that the works were not within Pt. II 
of the 3rd Sched., but without prejudice to the question 
whether they came within Pt. III or any other paragraph or 
part. 

CounseL: G. P. Slade ; Horace Freeman ; Evelyn Riviere. 

Soricrrors: Collyer-Bristow & Co. 

[Reported by FRaNcis H. CowPEr, Esq., Barrister-at-Law.] 








In re Rutherford’s Conveyance; Goadby v. Bartlett. 
Simonds, J. 2nd February, 1938. 


CovENANT—RESTRICTIVE COVENANTS—CONVEYANCE—NOT 
EXECUTED BY PurRcHASER—ADJoINING LAND SoLp— 
ASSIGNMENT OF BENEFIT OF RESTRICTIONS TO PURCHASER 
—WHETHER ASSIGNEE ENTITLED TO ENFORCE. 


“In 1920 W.R., being owner of land partly copyhold and 
partly freehold, including a house and grounds named 
Boxdale, agreed to sell it to B.D., who was to enter into 
possession in June, 1920, paying £3,000 of the purchase money, 
the balance of £6,000 being payable in June, 1925. In July, 
1925, B.D. (who had not paid the balance) contracted to sell 
“All that piece of copyhold land situate and adjoining 
Boxdale”’ to the plaintiff subject to certain restrictive 
covenants and stipulations set out in the schedule to the 
contract. It was also provided that certain of these restric- 
tions should apply to the whole estate and that B.D. should 
enter into a covenant with the plaintiff to observe and perform 
them and to include similar covenants in any conveyance by 
him of other parts of the estate. On the 27th November, 
1925 (after the copyholds had been enfranchised) the con- 
veyance was executed in pursuance of this contract. The 
parties were W.R. (called the vendor) of the first part, B.D. 
of the second part, and the plaintiff (called the purchaser) of 
the third part. It recited the vendor’s title, the 1920 agree- 
ment, the payment of £3,000 by B.D., and the 1925 agreement, 
and witnessed that in pursuance of the said agreements 
and matters and in consideration of £2,000 paid by the plaintiff 
to W.R. at the request of B.D., W.R. as beneficial owner 
granted the piece of land comprised in the 1925 agreement 
to the plaintiff, subject to the restrictions and stipulations 
set out in the schedule, which were the same as those set out 
in the 1925 agreement. The vendor alone conveyed the land 
and did not purport to do so at the request of B.D. The 
plaintiff did not execute the deed or enter into any covenant 
with anyone. B.D. did not enter into any such covenant as 
was contemplated by the 1925 agreement. By another 
conveyance executed subsequently on the same day W.R. 
conveyed the rest of the land comprised in the 1920 agreement 
to B.D., there being no mention of any restrictive covenants. 
In 1927 B.D. conveyed the greater part of this land, including 
Boxdale, to A.B. in fee simple, “ together with the benefit of 
the covenants, restrictions and stipulations contained in or 
imposed by the deeds specified in Pt. I of the Schedule hereto.” 
The first deed referred to therein was the conveyance to the 
plaintiff in November, 1925, In 1935 A.B. conveyed the 
same property to the defendant in fee simple, the conveyance 
containing a similar provision. In 1937 the legal personal 
representative of W.R. (who had died in 1927) assigned to the 
defendant the full benefit of all restrictive covenants and 
stipulations mentioned in the 1925 agreement and in the first 
conveyance of 1925 as to be imposed on or as affected the 
plaintiff or to which the plaintiff was expressed to be subject 
and the fee simple of all obligations and covenants on the part 
of the plaintiff to or with W.R. contained in or to be implied 
from that conveyance so far as they were capable of being 
assigned. In proceedings under the Law of Property Act, 
1925, s. 84, the plaintiff sought a declaration that the land 
conveyed to him in 1925 was not subject to any of the 
restrictions in the schedule to the conveyance. 

Srmonps, J., in giving judgment, said that the defendant 
had argued that from the words of the habendum in the 
1925 conveyance there could be implied some contractual 
obligation on the part of the grantee, the plaintiff, and that 
if the grant was subject to the restrictions contained in the 
schedule and he took possession under the grant it was as 
if he had agreed with the grantor to observe them. It was 
conceded that he could be under no liability at law as he did 
not execute the deed, but it was said that in equity he was 
bound by the restrictions: Formby v. Barker [1903] 2 Ch., 
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at pp. 547, 549, 555. It might well be that as between the 
grantor and the grantee in such a case the latter was bound 
to observe the restrictions, subject to which the former had 
granted him the property. But it did not follow that the 
equity could be stated in terms of contractual obligation 
enabling the grantor to assign the benefit of it to a successor 
in title. It was an equitable burden which could not be 
forced into the legal category of covenant. Here it could 
not be stated with clearness and certainty what was the 
contract and with whom it was made. It was clear that 
there could not be implied a covenant enuring for the benefit 
of the land retained by W.R., the vendor, so as to pass to a 
purchaser of that land, without express assignment. With 
whom was a covenant to be implied and in what capacity ? 
The various stipulations as set out in the 1925 conveyance 
appeared to have been sometimes taken for the benefit of 
“the owner or owners for the time being of the land 
immediately adjoining,” sometimes for that of ‘the owner 
or owners of any adjoining property,” and sometimes for that 
of “‘the owner for the time being of Boxdale,”’ while the 
right of allowing departure from the stipulations was reserved 
to the vendor, who was presumably W.R., though B.D. 
might have been intended. As to the 1937 assignment, W.R. 
had long before parted with all property for the benefit of 
which on any hypothesis the stipulations were taken without 
any reference to them, so that his legal personal representative 
had nothing he could effectively assign, and the purported 
assignment was of no effect: Miles v. Easter [1933] Ch. 611. 
Thus, if the restrictions in the 1927 deed were enforceable 
by the defendant, it could only be on the footing of the 
original agreement between the plaintiff and B.D. and an 
effective assignment of the benefit of it by B.D. to A.B. and 
by A.B. to the defendant. Assuming that the court could 
look at that agreement for this purpose, it contained pro- 
visions for covenants being entered into by the plaintiff and 
by B.D., but in the conveyance there were covenants by 
neither. It would be guessing to assume that the hypothetical 
covenant proposed to be read into that document was with 
B.D. rather than the vendor, W.R., who still retained the 
remainder of the land and would alone benefit by such a 
covenant if B.D. did not complete his purchase. There 
could not be inferred a covenant with B.D., the benefit of 
which he could assign. The 1925 conveyance imposed no 
contractual obligation on the plaintiff. 

CounsEL: Cohen, K.C., and Fawell ; Christie, K.C., 
J. Reid. 

Souicitors : White, Leonard, Nicholls & Co. ; Stanley & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


Egan v. Langham Investments Ltd. 
du Pareq, J. 7th December, 1937. 


MoNEYLENDER—LOAN GRANTED ON CONDITION THAT DEBT 
to DIFFERENT MONEYLENDER Patp out or 1t—NEcEssITY 
FOR STATING IN MEMORANDUM—MONEYLENDERS Act, 1927 
(17 & 18 Geo. 5, ¢. 21), s. 6. 

Action tried by du Pareq, J. 

The plaintiff, after a series of transactions with a firm of 
registered moneylenders, was indebted to them to the extent 
of £79. He was introduced by them to the defendant 
company, who were also registered moneylenders, and who 
agreed to lend him £85 on condition that he used that sum 
to settle his debt to the first moneylenders. The plaintiff 
agreed, and received only £6 from the defendants, who paid 
the balance to the other moneylenders. The £85 was secured 
by a bill of sale on certain of the plaintiff’s chattels, and the 
consideration was stated as £85 in it. The memorandum of 
the contract of loan did not mention the condition requiring 
repayment of the first moneylenders. By s. 6 of the Money- 
lenders Act, 1927, a contract for the repayment by a borrower 


and 





of money lent to him by a moneylender is not enforceable 
unless a memorandum of the contract is drawn up, signed 
personally by the borrower, and contains “ all the terms of 
the contract ... in particular ...the amount of the 
principal of the loan.” The plaintiff brought this action for 
a declaration that the bill of sale was unenforceable by reason 
of contravention of the Bills of Sale (1878) Amendment Act, 
1882, and of the Moneylenders Act, 1927. 

pu Parca, J., after referring to Spargo’s Case (1873), L.R. 8 
Ch. 407, at p. 414, said that counsel for the defendants had 
argued that this was a bill of sale case and not solely a 
moneylending case. The answer was that, although the case 
might have fallen for decision by the court under the Bills 
of Sale Acts, it had become the court’s duty to decide it 
under the Moneylenders Act ; and it might well be that the 
former Acts were complied with while the latter were not. 
The consideration might be accurately stated for the purposes 
of the Bills of Sale Acts, whereas the contract which was 
required to be set out in the memorandum was not properly 
set out for the purposes of the Act of 1927. If a contract 
were, not merely an agreement to lend £z, but an agreement 
to lend £z on condition that the borrower would use part of 
the £2 for a specific purpose, it could be said, apart from 
authority, that that was a term of the contract for the 
repayment by the borrower of the money lent to him. The 
Act did not mean that only half the contract need be set 
out, i.e., the half which imposed on the borrower the terms 
as to repayment. All the terms must be included of the 
contract under which, because money had been lent to the 
borrower, it became obligatory on him to repay it ; and one 
of the terms of the contract under which that money had 
been lent to him might be a term which lay at the root 
of the contract because the lender might stipulate that, 
unless the borrower promised to do a certain thing, he would 
not lend him the money. In the present case, there was a 
promise to pay the first moneylenders £79, which was, and 
was intended to be, part of the contract. It ought therefore 
to have been included in the memorandum. He (his lordship) 
did not think it necessary to strain the language of the Act of 
1927 at all to give effect to the plaintiff's contentions. He 
agreed with Charles, J.’s interpretation of the Act in Dunn 
Trust v. Teale (1928 unreported), and Scrutton, L.J., in 
B.S. Lyle, Ltd. v. Chappell [1932], 1 K.B. 691, at p. 701, seemed 
to approve it. He (du Parceq, J.) followed Charles, J.’s 
decision, and held that there was an omission in the memo- 
randum, and that the plaintiff must accordingly succeed. 

CounseL: G. O. Slade, for the plaintiff; N. F. Stogdon, 
for the defendants. 

Soticrrors: Tudor & Rowe, agents for Gee, French and 


Entwistle, Liverpool ; Tredgolds & Idris. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Phillips v. William Whiteley, Ltd. 
Goddard, J. 28th January, 1938. 


NEGLIGE NCE—EARS PIERCED FOR EAR-RINGS BY JEWELLER— 
STANDARD OF CARE REQUIRED. 


Action for damages for personal injuries. 

The plaintiff requested the defendant company to pierce 
her ears for ear-rings. The defendants, for such operations, 
had made arrangements with another firm of jewellers who 
had in their employment one, Cousins, who was in the habit 
of piercing ears. On 14th January, 1937, Cousins pierced 
the plaintiff's ears at the company’s premises, using an 
instrument which he had brought with him. He sponged 
her ears with an antiseptic, dipped his fingers into the anti- 
septic before piercing the ears, and put the instrument into 
a flame. A few days later there was some irritation of the 
plaintiff's left ear. Pain in the neck developed which was 
due to an infected gland. The plaintiff was obliged to call 
in her doctor, and eventually an operation had to be performed 
on her neck, which was successful. Cur. adv. vult. 
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GopparD, J., said that in order to succeed in her claim 
against the defendants, the plaintiff had to prove that the 
operation of piercing her ears had been negligently or 
improperly performed, or that all reasonable precautions 
were not taken, and also that the abscess which formed in 
her neck, and which no one doubted was due to the infection 
of the wound made in piercing her ears, was attributable to 
the negligent treatment which she had received from the 
defendants. The first thing to be considered was the standard 
of care to be demanded from the defendants. It was not 
easy to lay down a standard by which care must be judged. 
While it was admitted that Cousins did not make use of all 
the precautions which a doctor would employ, he (his lordship) 
did not think that Cousins could be called on to use that 
degree of care. The defendants were bound to conform to 
the standard of skill and care which might be expected from 
a jeweller. If the operation were negligently performed by 
the use, for instance, of a wholly unsuitable instrument, that 
would render the defendants liable. Again, the degree of 
care in seeing that the instruments used were clean must be 
that which was to be expected of a jeweller. To say, however, 
that a jeweller undertook to use instruments which had the 
degree of surgical cleanliness which would be expected of a 
doctor in the case of a serious operation was putting the 
matter too high. Ifa person desired to secure such a standard 
of care he should go to a doctor. He (his lordship) saw no 
ground for holding that Cousins departed from the standard 
of care which was to be expected from him having regard to 
what he held himself out to be, and was therefore of opinion 
that the plaintiff's case failed. He could not find that the 
abscess from which the plaintiff suffered was due to any 
action on the part of Cousins, though of course it occurred 
as a result of the piercing of her ear; but when the germ 
entered the wound was quite uncertain. The action must 
accordingly fail. 

CounseL: W. Russell Lawrence, for the plaintiff ; Mazwell 
Fyfe, K.C., and W. A. Fearnley-Whittingstall, for the 
defendants. ; 

Soxricirors: Harris, Chetham & Cohen; Wm. Easton & 
Sons. 

[Reported by BR. C. CALBURN, Esq., Barrister-at-Law.) 


Probate, Divorce and Admiralty Division. 


Poulden v. Poulden and Alexander. 


Bucknill, J. 
13th, 14th, 18th, 19th, 20th, 21st, 27th January, 1938. 


Divorce — CoNNIVANCE — WIFE-RESPONDENT LED _ INTO 
ADULTERY BY HusBAND’s AGENT—PRESUMPTION AGAINST 
ConNIVANCE—EFFECT OF MatrimontaL Causes ACT, 
1937 (1 Edw. 8 and 1 Geo. 6, c. 57),s. 4—PrtITIon DismIssED. 


This was a husband’s petition for dissolution. The only 
matter calling for report was the question raised on the wife’s 
plea of connivance as to whether the husband was to be 
deemed an accessory to the acts of his agent, who provided 
the opportunity to commit the adultery relied on. In March, 
1936, the husband employed an inquiry agent, Mrs. Graham, 
who cultivated the wife’s friendship and was accommodated 
in the house. After five weeks the two women visited London 
together, staying at hotels there. Mrs. Graham denied that 
the visit was at her suggestion. On the evening of 23rd 
April, the wife and Graham met two men at a restaurant, 
and then returned with them to the hotel, where two double 
rooms had been booked. It was admitted that Mrs. Graham 
and the wife were in one of the bedrooms with the two men, 
and that Mrs. Graham and one of the men left the wife and the 
other man alone together. The man left behind had expressed 
his intention of staying the night, and Mrs. Graham left 
without making any attempt to get either the wife or the 
man out of the room and without any kind of protest. 





Buckni11, J., in the course of giving judgment, said that 
he made a finding of adultery. As to the question of con- 
nivance he was not satisfied that Graham was not accessory 
to, and did not connive at, the adultery of the respondent. 
He regarded her conduct on the night of 23rd April, in 
being a party to taking two men to the bedroom and 
leaving Mrs. Poulden alone with one man, as conduct 
deliberately intended to promote adultery by Mrs. Poulden. 
How far, then, did the conduct of Graham affect the 
petitioner? In 1872, Lord Penzance decided the case 
of Gower v. Gower (1872), L.R. 2 P. & D. 428. The 
facts of that case were, put in another way, identical with 
this. It was a case where the husband had separated from 
his wife and had then employed a man to watch her, and to 
quote the judgment of Lord Penzance on that as to what 
happened, Lord Penzance said, at p. 432: ‘In the total 
absence of any evidence on the other side, the court cannot 
but give credence to their story so far as to believe that 
Williams induced and brought about their going to bed together. 
To what extent they were intoxicated when they went to 
bed it might be difficult to ascertain; but that they were 
brought to the place by the connivance of Williams, for the 
purpose of being discovered committing adultery, is the 
conclusion at which the court is forced to arrive.” Lord 
Penzance continued, at p. 433: ... I desire to state 
distinctly and broadly, in order that, if I am wrong, I may 
be corrected by a Court of Appeal, that in my opinion, if a 
husband employs a man to get evidence of adultery upon 
which to obtain a divorce, and the man so employed sets 
about to procure the defilement of the wife, and by the 
intervention of that man the wife is purposely induced to 
commit adultery, the petitioner has no right to a remedy in 
this court for such adultery ; and I further think that the 
husband would have no right to a remedy even if it were 
proved that he had not given any distinct orders for that 
purpose ... I decide the case on the broader ground that 
the petitioner cannot obtain the benefit of redress in this 
court for an act of adultery brought about by his own agent.” 
When that case was decided, the law on connivance was 
contained in the Matrimonial Causes Act, 1857, s. 31, and 
the result of that Act was to throw on the person alleging 
connivance the burden of proof, and further, to quote ““Rayden 
on Divorce,” 3rd ed., at p. 115: “ The presumption of law 
is against the existence of connivance, and to establish it 
the intention must be clearly shown.”’ The wording, however, 
of the new statute, whi¢h came into force on Ist January, 
1938, was different. Mr. Duke submitted that that statute 
did not apply to this case, but in his, his lordship’s, judgment, 
s. 4 of the statute clearly did apply. The material words 
of the Matrimonial Causes Act, 1937, s. 4, so far as this case 
was concerned, on the question of connivance, were these : 
“On a petition for divorce it shall be the duty of the court 
to inquire, so far as it reasonably can, into the facts 
alleged and whether there has been any connivance or 
condonation on the part of the petitioner and whether 
any collusion exists between the parties and also to 
inquire into any countercharge which is made against 
the petitioner. If the court is satisfied on the evidence that 
(i) the case for the petitioner has been proved ; and (ii) where 
the ground for the petition is adultery the petition has not 
in any manner been accessory to, or connived at, or condoned 
the adultery, or where the ground of the petition is cruelty 
the petitioner has not in any manner condoned the cruelty ; 
and (iii) the petition is not presented or prosecuted in collusion 
with the respondent or either of the respondents ; the court 
shall pronounce a decree of divorce, but if the court is not 
satisfied with respect to any of the aforesaid matters it shall 
dismiss the petition.” The judgment of Lord Penzance in 
the case to which he, his lordship, had referred seemed to 
him to decide in effect the word ‘ petitioner” in the section 
dealing with connivance included his agent employed by him 
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to get evidence of adultery, and that, if such an agent in the 
course of his employment connived at adultery, the petitioner 
was debarred from obtaining his remedy. The rule seemed 
fair and just as between husband and wife. Divorce for 
adultery was granted because of the intolerable injury to 
marriage which that offence constituted, but, if it had been 
deliberately promoted by the petitioner or by his agent 
employed by him to get evidence, the petitioner could not 
be heard to complain of his injury, and was debarred. He, 
his lordship, was not satisfied that the petitioner through 
his agent, had not been accessory to, or connived at, the 
adultery. That being so, the statute required that the 
petition be dismissed. 

CounsEL: Hon. Edward Duke, for the petitioner; R. H. 
Bayford, for the respondent. 

Soticirors: De Meza & Menasse; Druces & Attlee. 

{Reported by J. F. COMPTON-MILLER, Esq., Barrister-at-Law.] 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Blind Persons Bill. 
Read Second Time. {lst March. 
Bombay, Baroda and Central India Railway Bill. 
Read Third Time. [ist March. 
Cinematograph Films Bill. 
Read First Time. [25th February. 
Divorce and Nullity of Marriage (Scotland) Bill. 
Amendments Reported. [24th February. 
Hairdressers (Registration) Bill. 
Read First Time. {lst March. 
Ministry of Health Provisional Order (Halifax) Bill. 
Read First Time. {1st March. 
Ministry of Health Provisional Order (Nuneaton Extension) 
Bill. 
Read First Time. 
National Health Insurance (Amendment) Bill. 
Read First Time. 
Poor Law (Amendment) No. 2 Bill. 
In Committee. 
Population (Statistics) Bill. 
Read Second Time. 
Royal Sheffield Infirmary and Hospital Bill. 
Read Second Time. 
Saint Bartholomew’s Hospital Bill. 
Read Second Time. 
Welsh Church (Amendment) Bill. 
Read Second Time. 
West Thurrock Estate Bill. 
Read Second Time. 


[lst March. 
[lst March. 
{1st March. 
{lst March. 
{lst March. 
[1st March. 
[lst March. 
[1st March. 





House of Commons. 


Bombay, Baroda and Central India Railway Bill. 
Read First Time. {1st March. 
Cinematogaph Films Bill. 
Read Third Time. 
Hire-Purchase Bill. 
Reported, with Amendments. {ist March. 
Increase of Rent and Mortgage (Restrictions) Bill. 
Read Second Time. [2nd March. 
Lands Valuation (Scotland) Amendment Bill. 
Read First Time. 
Lee Conservancy Catchment Board Bill. 
Read Second Time. 
London and North Eastern Railway Bill. 
Read Second Time. [24th February. 
Ministry of Health Provisional Order (Halifax) Bill. 
Read Third Time. (24th February. 
Ministry of Health Provisional Order (Nuneaton Extension) 


[24th February. 


{1st March. 
(24th February. 


ill. 

Read Third Time. [24th February. 
Ministry of Health Provisional Order (Scarborough) Bill. 

Read First Time. {22nd February. 
National Health Insurance (Amendment) Bill. 

Read Third Time. (24th February. 
North West Midlands Joint Electricity Authority Provisional 

Order Bill. 


Read Second Time, [2nd March. 





Registration of Still-Births (Scotland) Bill. 
Read First Time. 

Sea Fish Industry Bill. 
Reported, with Amendments. 

Superannuation (Various Services) Bill. 
Read Third Time. 


{2nd March. 
{1st March. 
[1st March. 








Societies. 
The Law Society. 
PRELIMINARY EXAMINATION. 


The following Candidates (whose names are in alphabetical 
order) were successful at the Preliminary Examination held 
on the 9th and 10th February, 1938 :—Reginald Allen, 
Dennis Edgar Barton Attwool, Michael John Hamilton 
Beazley, Alan Leonard Bingham, Hyman Bloom, George 
Charles Booth, Allen Cotton James Borrett, John Thomas 
Chenery, George Stark Christie, John Victor Claude Claremont, 
Sidney Harold Colman, Richard George Sandford Corser, 
Thomas Wellesley Draycott, James Andrew Forsythe, 
Raymond Walter Gann, Robert Kenworthy George, Peter 
William Glyn-Davies, Alfred James Hazael, Charles Henry 
Ellington Hill, William Geoffrey Wakefield Hollinson, John 
Holt, Derek John Lewis Horn, Eric Rye Jackson, Douglas 
Michael King, Ian Stewart Laird, Paul Crowther Lavington, 
Arthur Henry De Blois Leach, Archibald Alister Jourdan 
MeNair, Herbert Leslie Pewtress, Cedric Arthur Prall, Alan 
Tomlinson Preston, Bryan Ernest Robinson, Joseph Stalker 
Robinson, Ronald Mavesley Scratchley, Herbert John 
Sellers, Noél Cameron Smith, Neville Gordon Frederick 
Lawrence St. Clere Smithe, Martin Colin Dugdale Sykes, 
John Peter Nicholson Waldron, Richard George Rollo Walker, 
Peter William Thorn Warren, Peter Everard Webster, 
Stephen Gilbert Whitfield, John Kenneth Wilkinson, William 
Henry Niall Williams, Peter Fitzpatrick Vane Winkle. 
No. of Candidates, 96. Passed, 46. 





University of London Law Society. 


A moot was held at The University of London Law Society, 
on Tuesday, 15th February, Mr. Justice Bucknill presiding. 
The facts were as follows :— 

‘* Luck lives in London and has a country house where he 
employs Lawless as gardener. Lawless sends Luck a weekly 
hamper of vegetables and without Luck’s knowledge sells 
the rest of the garden produce for his own benefit. Lawless, 
also without Luck’s knowledge, keeps a small motor car, 
and while Lawless is driving to the village with the hamper 
for rail and produce for sale, he runs into and kills an 
infant child. The accident is solely due to the bursting of 
a defective tyre on Lawless’ car. Smith, the child’s 
father sues Luck for damages caused by the negligence of 
Lawless his agent. Luck pleads: (1) no agency, (2) no 
negligence, (3) no damage.’’ Counsel for Smith: G. H. L. 
Rebenwurzel, LL.B., D. Sacker ; Counsel for Luck: T. H. 
Bard, LL.B., S. Wilson. 

His lordship gave judgment and dismissed the action. 


The University of London Law Society held a meeting at 
Gower Street, on Tuesday, 22nd February, when there was a 
debate on: ‘‘ That Penal Reform is long overdue.” It 
was proposed by Mr. Potchakoff and opposed by Miss Astell 
Burt. The following also spoke: Miss Blout, Miss Ritter, 
Messrs. Grunchan, Yahuda, Broad and Wood. The motion 
was lost by seven votes to eleven. 

ANNUAL DINNER. 

The annual dinner of the University of London Law Society 
was held at Kettner’s Restaurant on Wednesday, 23rd 
February. Charles Levy, Esq., LL.B., President of the 
Society, was in the chair. 

After the loyal toast had been observed, the toast of ‘‘ The 
Guests ’’ was proposed by the President and responded to by 
Sir Wilfrid Greene, Master of the Rolls, who said that it 
was a great pleasure to be allowed to be present. It was 
inspiring to find the law students of the London University 
associated together in such a society. When he was endeavour- 
ing to read law, he continued, he had not the advantage of the 
stimulus afforded by thus meeting fellow law students in 
social surroundings. He had to work by the light of a solitary 
candle to pursue the study of the law. They now pursued it 
under more congenial circumstances. The law, he went on, 
was a hard taskmaster, but it gave great rewards, which were 
not merely pecuniary ; let nobody think that the law was only 
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a machine for money making. The law was a profession» 
and that meant that those engaged in it had a duty outside 
themselves. They had not only the duty to run a business 
and make money, but they had a duty to their clients, and a 
duty to uphold a courageous independent administration of 
the law. This applied to judges, bar, and solicitors. If it 
were not for the fact that all of them together set before them 
this high ideal of what the law meant, it would be a sad 
day for this country. It was in this country above all others 
that the great example of the legal profession from top to 
bottom affected the high ideal of justice. It made this 
country stand out before the other countries of the world 
in these troublous days. It was that tradition which had 
given the students of his generation the incentive to carry 
on that high ideal; and they in their day and generation 
should try to do the same. 

The toast of ‘‘ The University of London” was proposed 
by Mr. Justice Hawke, and responded to by Mr. H. F. Jolowicz 
(Professor of Roman Law). 

The toast of ‘‘ The Legal Profession ’’ was proposed by 
ioe Harris and the response was by Sir Lynden Macassey, 


The toast of ‘‘ The University of London Law Society ”’ 
was proposed by Mr. T. Eastham, K.C., and responded to 
by Mr. A. Fishman. 

The toast of ‘‘ The President’’ was proposed by Mr. F. E.C. 
Wood, and the President replied. 





The Union Society of London. 


A meeting of the Society was held at the Middle Temple 
Common Room, on Wednesday, the 2nd March, at 8.15 p.m., 
the Hon. Treasurer (Mr. H. S. P. Moses) being in the chair. 
Mr. Woodrow Harding proposed the motion: ‘* That this 
House approves the foreign policy of His Majesty’s Govern- 
ment.’’ Mr. Kenneth Ingram opposed, and Mr. R. W. Orme, 
the Vice-President (Mr. KE. J. Rendle), Mr. W. R. Starkey, 
Mr. D. F. Brundrit, Mr. A. D. Russell-Clarke, Major J. H. G. 
Buller, Mr. Melville Buckland, Mr. S. K. Shastri also spoke. 
Mr. Harding replied. Upon division the motion was lost by 
two votes. 


Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society’s 
Court Room, on Tuesday, 22nd February (Chairman, Mr. M. 
Foulis), the subject for debate was: ‘‘ That this House views 
with profound misgiving the policy of His Majesty’s Govern- 
ment in Palestine.’’ Mr. A. B. Rae opened in the affirmative. 
Mr. G. A. Russo opened in the negative. The following 
members also spoke; Messrs. G. Roberts, P. G. Roberts, 
T. M. Shaw, H. F. MacMaster, H. Kennedy, G. Tendwine, 
H. J. Baxter. The opener having replied, the motion was 
carried by four votes. There were eighteen members and 
three visitors present. 


United Law Clerks’ Society. 


The 106th Anniversary Festival of this Society will be 
held on Monday, the 21st March, at the Connaught Rooms, 
London, and the following letter has been circulated by the 
Honourable Mr. Justice Finlay, to a large number of members 
of the Profession :— 





Royal Courts of Justice, 
Strand, W.C.2. 
January, 1938. 
DEAR SIR, 

I deem it a great honour that I should have been asked 
to preside at the Annual Dinner of the United Law Clerks’ 
Society, which takes place on Monday, the 21st March, 
at the Connaught Rooms. No words of mine can be 
necessary to commend the Society to the generosity of 
the whole legal profession. The history of the Society, 
which was founded in 1832 and in the long period since its 
foundation has gone on from strength to strength, speaks 
more eloquently than any words. Hardly anyone can 
have practised for any time in either branch of our 
profession without coming under a deep debt of obligation 
to a clerk or clerks. In no way can that debt more fitly 
be repaid than by generous support of this Society. 

It would be an honour and a pleasure if you could be 
present to support me at the Dinner. If this should be 
impossible, will you—remembering how urgent and how 
continuous must be the needs of the Society—send a 
generous donation to its funds ? 

Yours sincerely, 
FINLAY. 

The Society’s address is 2, Stone Buildings, Lincoln’s 
Inn, London, W.C.2. 





United Law Society. 


A meeting of the United Law Society was held in the 
Middle Temple Common Room, on Monday, 28th February, 
Mr. R. E. Ball in the chair. Mr. R. E. O. Rimmer proposed : 
‘That in the opinion of this House business hours and 
holidays should be staggered.’? Mr. C. H. Pritchard opposed 
and there also spoke Messrs. P. Proud, C. F. Walker, 
J. H. Vine Hall, O. T. Hill, H. W. Pritchard, F. H. Butcher, 
F. D. Lawton, R. J. Kent, H.S. Wood Smith, W. M. Permewan 
and K. W. F. Herbertson. The motion was lost by one vote. 


The Hardwicke Society. 

A joint debate with the Sylvan Debating Club was held 
on Friday, 25th February, at 8.15 p.m., in the Middle Temple 
Common Room, the President, Mr. G. E. Llewellyn Thomas, 
in the chair. Mr. J. A. Boyd-Carpenter (M.T.) moved: 
‘‘ That this House would rather have written Gray’s Elegy 
than have taken Quebec.”” Mr. S.S. Abbott opposed. There 
also spoke Mr. Bernard Simmons, Mr. P. H. Gibbins, Mr. M. R. 
Dell, Mr. A. G. Ellinger, Mr. J. E. Harper, Mr. A. Maddocks, 
Mr. B. W. Young, Captain C. O. Cummins, Mr. E. P. 
Meredith, Mr. J. R. McCready, Mr. H. C. Holder, Mr. L. S. 
Weinstock, The Hon. Treasurer and Mr. W. Miller. The 
hon. mover having replied, the House divided, and the motion 
was carried by one vote. 








Legal Notes and News. 


Honours and Appointments. 


The Brighton Town Council have appointed Mr. J. G. 
DREW as Town Clerk, and Mr. W. O. Dopp, LL.B., as Deputy 
Town Clerk. Mr. Drew was admitted a solicitor in 1920, and 
Mr. Dodd in 1929. 

The Salaries and Superannuation Committee of the Carlisle 
City Council, at their meeting on the Ist March, decided to 
recommend to the City Council that Mr. James A. Barrpb, 
Assistant Solicitor to the Corporation, be appointed Deputy 
Town Clerk of Carlisle. Mr. Baird served his articles with 
Mr. F. G. Webster, Town Clerk of Carlisle, and was admitted 
a solicitor in 1935. 

Mr. JOHN MANNERS WHITLEY, Chief Assistant Solicitor in 
the office of the Clerk of the Peace and Clerk of the Northum- 
berland County Council, has been appointed Assistant Solicitor 
to the Shropshire County Council. Mr. Whitley was admitted 
a solicitor in 1933. 


Professional Announcements. 
(2s. per line.) 

Sir EDWARD KNAPP-FIJSHER has retired from the firm of 
Messrs. KNAPP-FISHER & WARTNABY, solicitors, of Chapter 
Clerk’s Office, Westminster Abbey, S.W.1, as from the 
31st December, 1937. Mr. J. E. H. WARTNABY has taken 
into partnership Mr. R. M. H. NoBLE who has been associated 
with the firm for the last two years. <As from the Ist January, 
1938, the business of the firm has been transferred from the 
above address to 31, Wood Street, Westminster, S.W.1. The 
name of the firm will remain unaltered. 

Mr. G. M. G. MITCHELL, Solicitor, of Pride Hill Chambers, 
Shrewsbury, has taken into partnership Mr. A. Roy HARRIs, 
of Bilston, as from 28th February, 1938. The practice will 
be carried on at the same address under the style of 
MITCHELL AND Roy HARRIS. 





Notes. 


A suggestion that pedestrians on unlighted roads at night 
should wear on their backs a reflector visible to drivers of 
motor vehicles was made by the coroner, Mr. Edgar Wood, 
at an inquest at Skipton last week. 

The Annual Banquet of the City of London Solicitors’ 
Company will be held at the Mansion House, on Tuesday, 
8th March, at 7 for 7.30 p.m. The guests of honour will be 
the Lord Mayor, The Master of the Rolls, and the President 
of The Law Society. 

Sir Archibald Campbell Black, the Sheriff Principal of 
Lanarkshire, is to preside at the Glasgow Juridical Society 
dinner on 11th March. Among the speakers there will be 
Sir Frank Boyd Merriman, Lord Carmont, Sheriff Hamilton, 
Paisley, Professor J. D. Mackie, and Sir William McKenzie. 
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The eighty-fourth annual report of the Temperance Per- 
manent Building Society shows that the amount advanced 
during the year on mortgage of freehold and leasehold 
properties was £961,747. The mortgage assets stand at 
£5,720,585, an increase of £201,676. The total assets now 
amount to £5,934,359, an increase of £226,881. 

Sir William Palin Elderton, Chairman of the British 
Insurance Association, is to deliver a lecture in the Post- 
Graduate org of the Insurance Institute of London on 
Tuesday, 15th March, on ‘“‘ The Impossibility of War Risks 
Insurance.’’ The address is to be given in the Conference 
Hall of the Chartered Insurance Institute, 20, Aldermanbury, 
London, E.C.2, at 5.45 p.m. 


To mark his retirement as a member of the legal staff of 
the London Midland and Scottish Railway Company, Mr. 
Alexander Robertson received a presentation recently in 
Glasgow. Mr. Robertson entered the solicitor’s office of the 
Glasgow and South-Western Railway Company in 1898, 
and at the amalgamation in 1923 he joined the staff of the 
former Caledonian and Highland Railway Companies. 
He retired at the end of last year. Mr. James Wilson, solicitor 
for the London Midland and Scottish Railway in Scotland, 
made the presentation. 


Wills and Bequests. 

Mr. George Edgar Shuter Davis, solicitor, of Eaton Square, 
S.W., and Bedford Row, W.C., left £144,009, with net 
personalty £142,356. 

Mr. Alfred Maurice Colyer, solicitor, of Hampstead and 
Strand, left £22,788 with net personalty £21,627. 





NOTICE TO CONTRIBUTORS. 


The Editor will be pleased to consider for publication 
contributions and correspondence from any professional 
source upon matters of legal interest. 

All contributions comps ape | correspondence) should be 
typewritten and on one side of the paper only, and must be 
accompanied by the name and address of the contributor. 

The Editor is unable to accept any responsibility for the 
safe custody of contributions submitted to him, and copies 
should therefore be retained. The Editor will, however, 
endeavour in special circumstances to return unsuitable 
contributions within a reasonable period, if a request to this 
effect and a stamped addressed envelope are enclosed with 
the manuscript. 

The copyright of all contributions published shall belong 
to the proprietors of THE SOLICITORS’ JOURNAL, and, in the 
absence of express agreement to the contrary, this shall 
include the right of republication in any form the proprietors 
may desire. 








Court Papers. 


Supreme Court of Judicature. 
Rota oF REGISTRARS IN ATTENDANCE ON 


Grovp II. 
EmerRGENcyY APPEAL Court Mr. Justice Mk. Justice 
Rota. No. 1. CLAaUSsON. LuxMoore. 
Witness. Witness. 
DarTE. Part II. Part I. 
Mr. Mr. Mr. Mr. 
Mar. 7 Ritchie Hicks Beach *Ritchie * Jones 
= 8  Blaker Andrews *Blaker *Ritchie 
= 9 More Jones *More *Blaker 
< = Hicks Beach Ritchie *Hicks Beach More 
» ll Andrews Blaker * Andrews Hicks Beach 
» 12 Jones More Jones Andrews 
Groor II. Grovp I. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
FaRwWELL. BENNETT. CROSSMAN. Srmmonps. 
Non- Witness. Witness. Witness. Non- Witness. 
DaTE. Part I. Part II. 
Mr. Mr. Mr. Mr. 
Mar. 7 Blaker *More Hicks Beach Andrews 
» 8 More *Hicks Beach Andrews Jones 
“é 9 Hicks Beach *Andrews Jones Ritchie 
> 10 Andrews * Jones Ritchie Blaker 
» 1l Jones *Ritchie Blaker More 
12 ‘Ritchie Blaker More Hicks Beach 


*The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 10th March 1938. 











| Middle | Flat ¢ Approxi- 
Div. | Price Interest (mate Yield 
Monthe. \2 Mar. Yield. |_,With 
1938. jredemption 
ENGLISH GOVERNMENT ae £s. d.,£ 8.d. 
Consols 4% 1957 or after... A 1103 |}312 3'3 4 8 
Consols 24% : " 5Ag0 Tixd 3 4 11 _— 
War Loan 34% 1952 or after . JD 103 |3 8 0 3 410 
Funding 4% Loan 1960-90 . .. MN 1144'>3 910 3 1 7 
Funding 3% Loan 1959-69 ... .. AO, 99 |3 0 7;3 1 O 
Funding 2?% Loan 1952-57 ... JD 963 | 21610 219 6 
Funding 24% Loan 1956-61 ... . AO; 91 |21411/3 O11 
Victory 4% Loan Av. life 22 years... MS|1103xd' 312 3 3 6 0 
Conversion 5% Loan 1944-64 .. MN) 115$¢/4 6 7/119 4 
Conversion 44% Loan 1940-44 ase JJ| 1064 | 4 4 6/2 4 9 
Conversion 34% Loan 1961 or after AO) 102xd 3 8 8 3 7 6 
Conversion 3% Loan 1948-53 .- MS 101 | 2 19 5,;217 7 
Conversion 24% Loan 1944-49 .. AO) 98xd 211 0/214 3 
Local Loans 3% Stock 1912 or after JAJO) 88}xd| 3 8 0) — 
Bank Stock ... ee a .. AO 3503 |3 8 5 — 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after ~ JJ) 814 3 7 6 _ 
Gnaranteed 3% Stock « (Irish Land 
Acts) 1939 or after .. = Bex JJ 893'3 7 0 _ 
India 44% 1950-55 ... ...  ... MN 14 |31811/3 1 9 
India 34% 1931 or after asi . JAJO} 92xd) 316 1, — 
India 3% 1948 or after = .. JASO) 79xd| 3 15 11 — 
Sudan 44% 1939-73 Av. life 27 years FA) 110 4 110 31711 
Sudan 49%, "1974 Red. in part after 1950 MN 108 |314 1/3 4 9 
Tanganyika 4% Guaranteed 1951-71 FA| 109 | 313 5,3 211 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ| 106 4 411/217 9 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA} 924/214 1/3 Oll 
COLONIAL SECURITIES | | 
Australia (Commonw’th) 4% 1955-70 JJ} 106 | 315 6)310 7 
Australia (Commonw’th) 3% 1955-58 AO 90 |3 6 8 313 9 
*Canada 4% 1953-58 : .. MS 109 |3 138 5 /3 4 7 
*Natal 3% 1929-49 ... — . JJ) 100 |3 0 0;3 0 0 
New South Wales 3$% 1930-50 __... JJ, 99 |310 8/312 1 
New Zealand 3% 1945 eee .. AO 97xd)3 110/3 910 
Nigeria 4% 1963 me ae .. AO 110 |312 9/3 8 4 
Queensland 3$% 1950-70 __... .. odd} 97 | 312 2/313 2 
*South Africa 34% 1953-73 ... . JD 103 /3 8 0'3 410 
Victoria 34% 1929-49 re . AO 98xd)3 11 5/314 2 
CORPORATION STOCKS | 
Birmingham 3% 1947 or after a JJ 88 2 —- 
Croydon 3% 1940-60 ‘ .. AO 96*4) 6\/3 5 2 
*Essex County 34% 1952- 72 » JSD) 102 | 8 3 6 8 
Leeds 3% 1927 or after ; : JJ) 86 | 9; — 


Liverpool 34% Redeemable by agree 

ment with holders or by purchase... i AJ " — 
London County 24% Consolidated 

Stock after 1920 at option of Corp. MJ sD, 74 
London County 3% Consolidated 


~! 


—_—oOoo ~~ =) Caonwe 
ie 2) 


BW Go Go Go GO Go te wow oe oo nu wows 
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Stock after 1920 at option of Corp. MJSD 87 0 — 
Manchester 3% 1941 or after ee FA| 87 0 _ 
Metropolitan Consd. 23% 1920-49 . .MJSD| 97} | 3/215 3 
Metropolitan Water Board 3% “‘ A ” 

1963-2003 .. .. AO) 914 | 5 7\/3 6 5 

Do. do. 3% “ B” 1934-2003... MS; 90 6 8|3 7 7 

Do. do. 3% “ E” 1953-73 JJ; 97 110,;3 210 
*Middlesex County Council 4%, 1952- 72 eel 109 [313 5 347 
* Do. do. 44% 1950-70 es sok MN) 114 | 1811\/3 3 4 
Nottingham 3% Irredeemable .. MN 86 | 99; — 
Sheffield Corp. 33% 1968... eae JJ} 102 | 8 8'3 710 
ENGLISH RAILWAY DEBENTURE AND 

PREFERENCE STOCKS 
Gt. Western Rly.4% Debenture ... JJ) 1083 | 313 9 — 
Gt. Western Rly. 44% Debenture ... JJ| 1174; 316 7) — 
Gt. Western Rly. 5% Debenture ... JJ) 129} 2s) = 
Gt. Western Rly. 5% Rent Charge... FA) 1274;}318 5| — 
Gt. Western Rly. 5% Cons. Guaranteed MA)125}x4 319 8; — 
Gt. Western Rly. 5% Preference ... MA115$xd) 467 — 
Southern Rly. 4% Debenture = JJ 106 | 315 6 _ 
Southern Rly. 4% Red. Deb. 1962- 67 JJ, 107 |314 9/311 2 
Southern Rly. 5% Guaranteed ees MA/125$xd) 319 8); — 
Southern Rly. 5% Preference MAI 13}xd 481}; — 





* Not available to Trustees over par. 
t In the case of Stocks at a premium, the vield with redemption has been calculated 
at the earliest date ; in the ease of other Stocks, as at the latest dare. 
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